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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
AGSTAR FINANCIAL SERVICES, ACA,
Plaintiff/Respondent,

)
)
)

SUPREME COURT NO. 43747
CASE NO. CV 2015-2062

)

vs

)
)

GORDON PAVING COMPANY, INC,;
NORTHWEST SAND & GRAVEL, INC.,
BLACKROCK LAND HOLDINGS, LLC
BRANDON HANSEN, an individual
BRIAN HANSEN, an individual,
CAROL HANSEN GPC NEVADA TRUST;
CANYON EQUIPMENT AND TRUCK
SERVICE, INC.; DOE ENTITIES OWNED
BY BRIAN, BRANDON AND
CRAIG HANSEN,
Defendants/Appellants.

)
)
)
)
)
)
)
)
)
)
)
)

CLERK'S RECORD ON APPEAL
Appeal from the District Court of the Fifth Judicial District
of the State of Idaho, in and for the County of Twin Falls
HONORABLE RANDY J. STOKER
District Judge
Brent Robinson
ROBINSON, TRIBE
615 H Street
P. 0. Box 396
Rupert, ID 83350

Bradley Dixon
GIVENS PURSLEY, LLP
601 West Bannock Street
P. 0. Box 2720
Boise, ID 83701-2720

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT
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TWIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE

No. CV-2015-2062

Agstar Financial Services, ACA,

\.s.
~ordon Paving Company, Inc., Northwest Sand & Gravel,
Inc., Blackrock Land Holdings, Lie., Brandon Hansen,
Brian Hansen, Carol Hanson GPC Nevada Trust, Craig
Hansen GPC Nevada Trust, Canyon Equipment And
Truck Service, Inc., Doe Entities Owned By Brian,
Brandon & Craig Hanse

(J
(J
(J
(J
(J

Twin Falls County District
Court
Judicial Officer: Stoker, Randy J.
Filed on: 06/01/2015
Appellate Case Number: 43747

Location:

C\<.;F )'\FOR\! \TIO',

Case Type:

l>\n:

AA- All Initial District Court
Filings (Not E, F, and HI)

C\SE :\SSH,'.\ \!FYI

Current Case Assignment

Case Number
Court
Date Assigned
Judicial Officer

CV-2015-2062
Twin Falls County District Court
06/01/2015
Stoker, Randy J.

PARIY l"'FOR\l,\TIO'\

Plaintiff

Lead Attorneys
Dixon, Bradley James
Retained

Agstar Financial Services, ACA,

208-338-1200(W)
Defendant

Robinson, Brent Taylor
Retained

Blackrock Land Holdings, Lie.

208-436-471 ?(W)
Canyon Equipment And Truck Service, Inc.

Robinson, Brent Taylor
Retained

208-436-4717(W)
Robinson, Brent Taylor
Retained

Carol Hanson GPC Nevada Trust

208-436-47 l 7(W)
Craig Hansen GPC Nevada Trust

Robinson, Brent Taylor
Retained

208-436-471 ?(W)
Doe Entities Owned By Brian, Brandon & Craig Hanse

Robinson, Brent Taylor
Retained

208-436-47 l 7(W)
Gordon Paving Company, Inc.

Robinson, Brent Taylor
Retained

208-436-47 l 7(W)
Hansen, Brandon

Robinson, Brent Taylor
Retained

208-436-47 l 7(W)
Hansen, Brian

Robinson, Brent Taylor
Retained

208-436-471 ?(W)
Northwest Sand & Gravel, Inc.

Robinson, Brent Taylor

2
PAGE I OPS

Primed 011 01126/2016 at 5:38 PM

TWIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2015-2062
1),\1 }.

Retained
208-436-47 l 7(W)
l'\IW\

06/0l/2015

New Case Filed Other Claims
New Case Filed-Other Claims

06/01/2015

Notice of Appearance
Plaintiff: Agstar Financial Services, ACA, Appearance Bradley J Dixon

06/01/2015

Miscellaneous
Filing: AA-All initial civil case filings in District Court of any type not listed in categories E,
F and H( 1) Paid by: Dixon, Bradley J (attorney for Agstar Financial Services, ACA,) Receipt
number: 1513549 Dated: 61112015 Amount: $221.00 (Check) For: Agstar Financial Services,
ACA, (plaintiff)

06/01/2015

Complaint Filed
Complaint Filed

06/01/2015

Summons Issued
Summons Issued

06/16/20l5

Affidavit of Service
Affidavit Of Service, Brian Hansen, 06/08/2015

06/16/20!5

Affidavit of Service
Affidavit Of Service, Brian Hansen, Trustee of the Carol Hansen GPC Nevada Trust, on behal
of the Carol Hansen GPC Nevada Trust, 06/08/2015

06/16/2015

Affidavit of Service
Affidavit Of Service, Brian Hansen for Canyon Equipment & Truck Service, Inc. 06/08/2015

06/16/20!5

Affidavit of Service
Affidavit Of Service, Brian Hansen for Blackrock Land Holdings, UC., 06108/2015

06/16/2015

Affidavit of Service
Affidavit Of Service, Brian Hansen for Northwest Sand & Gravel, Inc., 06/08/2015

06/16/2015

Affidavit of Service
Affidavit Of Service, Brian Hansen for Gordon Paving Company, Inc., 06/0812015

06/16/2015

Affidavit of Service
Affidavit Of Service, Nichole Hansen for Brandon Hansen, Trustee of the Craig Hansen GPC
Nevada Trust, on behalf of the Craig Hansen GPC Nevada Trust, 06/08/2015

06/16/20!5

Affidavit of Service
Affidavit Of Service, Nicole Hansen for Brandon Hansen, 06/0812015

06/26/2015

C,J Notice of Appearance

06/30/2015

a

07/08/2015

~ Application for Entry of Default

Notice of Intent to Take Default
Against Defendants

Pursuant to lRCP 55
07/08/2015

~ Affidavit in Support of Application
for Entry of Default Pursuant to IRCP 55
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TWIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2015-2062
07/09/2015

CJ order
Order for Default

07/15/2015

<J Motion to Dismiss Case

07/15/2015

CJ Motion
Motion to Set Aside Default

07/15/2015

CJ Memorandum
Memorandum in Support of Motion to Set Aside Default

07/15/2015

(u Affidavit
Affidavit of Brent T. Robinson in Support of Motion to Set Aside Default

07/15/2015

a Affidavit
Affidavit of W. Reed Cotton in Support of Motion to Set Aside Default

07/15/2015

fil Notice
Notice of Hearing on Plaintiffs Application for Entry of Default Pursuant to IRCP 55(b)(2)

07/30/2015

G:_j Notice of Hearing

10/07/2015

CJ Opposition to
Plaintiffs Opposition to Defendants' Motion to Set Aside Default

10/13/2015

a Opposition to
Plaintiffs Opposition to Defendants' Motion to Dismiss

10/13/2015

(u Affidavit
Affidavit of Joseph Oliver Re Amounts Due on Judgment

10/19/2015
10/19/2015

Civil Hearing (1:30 PM) (Judicial Officer: Stoker, Randy J.)

a

Civil Hearing (1:30 PM) (Judicial Officer: Stoker, Randy J.)

Defense Motions

10/19/2015

DC Hearing Held: Court Reporter: # of Pages:
TBarksdale

10/19/2015

Q Court Minutes

10/19/2015

CJ Answer

10/28/2015

~Judgment
Final Judgment

10/28/2015

Final Judgment (Judicial Officer: Stoker, Randy J.)

10/28/2015

Civil Disposition Entered

10/30/2015

a Notice of Substitution of Counsel
4
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TWIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2015-2062
11/12/2015

t!:'JPetition
Plaintiffs Petition for Attorney Fees and Costs

11/12/2015

a

11/18/2015

QJ Notice of Appeal

11/18/2015

Affidavit
Affidavit of Bradley J. Dixon in Support of Plaintiffs Petition for Attorneys' Fees and Costs

Appeal Filed in Supreme Court

11/20/2015

WClerk's Certificate of Appeal

11/30/2015

a

12/09/2015

i5) Notice of Service

objection
Objection to Plaintiffs Petition for Attorney Fees and Costs

Notice of Service of Judgment Creditor's Interrogatories and Requests for Production of
Documents in Aid of Execution
12/10/2015

WSupreme Court Document Filed-Misc
Filed Notice of Appeal - Transcripts Requested **Suspended for Respondent Counsel to
Submit an Amended Judgment to the District Court

12/14/2015

WSupreme Court Document Filed-Misc

** Received Explanation from Counsel for Respondent Agstar Financial RE: The Reason 54
(b) Certificate was Attached to the Final Judgment; Therefore, Due Date Was Set for Filing of
Transcript (Reporter's Lodging Date: 01-12-16) and Clerk's Record to 02-16-16**

12/18/2015

CJ order
Granting Fees and Costs

01/07/2016

01/08/2016

(JJudgment
Amended Final Judgment

CJ Notice of Appeal
Amended Notice of Appeal (Amended Only to Include the Issue of Attorney Fees and Costs)

01/12/2016

CJ Notice
of Balance Due on Clerk's Record

01/12/2016

hJ Notice
of Lodging T. Barksdale Motions Hearing October 19, 2015, (37 pages)

01/15/2016

Q Supreme Court Document Filed-Misc
Filed Notice of Transcript Lodged By T. Barksdale (37 pages)

01/19/2016

~ Amended Notice of Appeal
Second

01/25/2016

Miscellaneous
Receipt #1778 Robinson & Tribe Pd. 185.00

01/26/2016
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TWIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2015-2062

(J Supreme Court Document Filed-Misc
01-21-2016 Filed Amended Notice of Appeal (to include the Amended Final Judgment entered
01-07-16)
01/26/2016

CJ Supreme Court Document Filed-Misc
01-21-2016 Filed Amended Notice of Appeal (documents, transcript & reporter identified) *
Note balance due ($185.00)for preparation was paid on 01-25-2016

()\f E

Ft:'\\\( I \L l'\FOlnt:\Tlff\

Defendant Gordon Paving Company, Inc.
Total Charges
Total Payments and Credits
Balance Due as of t/26/2016

265.00
265.00
0.00

Plaintiff Agstar Financial Services, ACA,
Total Charges
Total Payments and Credits
Balance Due as of t/26/2016

221.00
221.00

0.00
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Bradley J. Dixon, ISB No. 6167
Email: bradley. dixon@stoel.com
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Kersti H. Kennedy, ISB No. 9064

Email: kersti. kennedy@stoel.com
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STOEL RIVES LLP
101 S Capitol Boulevard, Suite 1900
Boise, ID 83702
Telephone: (208) 389-9000
Facsimile: (208) 389-9040

CLERK

@J.).J . OFPUT"

Attorneys for AgStar Financial Services, ACA

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
AGSTAR FINANCIAL SERVICES, ACA,
Plaintiff,

Case No.

m. Zo ICt "1)1l)-

COMPLAINT

V.

GORDON PAVING COMPANY, INC.;
NORTHWEST SAND & GRAVEL, INC.;
BLACKROCK LAND HOLDINGS, LLC;
BRANDON HANSEN, an individual;
BRIAN HANSEN, an individual; CAROL
HANSEN GPC NEV ADA TRUST;
CRAIG HANSEN GPC NEV ADA
TRUST; CANYON EQUIPMENT AND
TRUCK SERVICE, INC.; and DOE
ENTITIES OWNED BY BRIAN,
BRANDON, and CRAIG HANSEN,

Filing Fee: $221.00
Fee Category: A

Defendants.

COMES NOW Plaintiff AgStar Financial Services, ACA ("AgStar") by and through its
counsel of record, Stoel Rives LLP, and for causes of action and claims for relief against
Defendants Gordon Paving Company, Inc. ("Gordon Paving Co."), Northwest Sand & Gravel,
Inc. ("Northwest Sand"), Blackrock Land Holdings, LLC ("Blackrock"), Brandon Hansen, Brian

COMPLAINT - 1
78892800.2 004 7071-00007
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ORIGINAL

Hansen, Carol Hansen GPC Nevada Trust, Craig Hansen GPC Nevada Trust, Canyon Equipment
and Truck Service, Inc. ("Canyon Equipment"), and Doe Entities owned by Brian, Brandon, and
Craig Hansen ("Doe Entities"), and complains and alleges as follows:
I. PARTIES

1.

AgStar is now and at all times referenced herein a federally chartered corporation

with principal offices in Mankato, Minnesota.
2.

Gordon Paving Co. is now and at all times referenced herein an Idaho corporation

with its principal place of business in Twin Falls, Idaho.
3.

Northwest Sand is now and at all times referenced herein an Idaho corporation

with its principal place of business in Twin Falls, Idaho.
4.

Blackrock is an Idaho limited liability company with its principal place of

business in Twin Falls, Idaho.
5.

Brandon Hansen is an individual residing in Twin Falls, Idaho.

6.

Brian Hansen is an individual residing in Twin Falls, Idaho.

7.

Carol Hansen GPC Nevada Trust is a registered Nevada trust.

8.

Craig Hansen GPC Nevada Trust is a registered Nevada trust.

9.

Canyon Equipment is now and at all times referenced herein an Idaho corporation

with its principal place of business in Twin Falls, Idaho.
10.

Doe Entities are business entities located in Idaho and Utah, the true names of

which are unknown.
II. JURISDICTION AND VENUE

11.

Jurisdiction in this matter is proper in the State of Idaho, pursuant to Idaho Code

§ 5-514.

COMPLAINT - 2
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12.

Venue in this matter is proper in Twin Falls County because the agreements at

issue in this case were executed in Twin Falls County, and the causes of action arose in Twin
Falls County, Idaho.

III. FACTUAL ALLEGATIONS
13.

Brandon Hansen and Brian Hansen are brothers. Together, they own the entities

known as Gordon Paving Co., Northwest Sand, and Blackrock. These entities are located in
Twin Falls. In the past, they were generally operated as a single entity known as "Gordon
Paving." Gordon Paving owned a number of gravel pits in Twin Falls and Cassia Counties, and
operated a gravel and paving business for decades.
14.

In order to finance expansion of its operations, Gordon Paving decided to borrow

money from AgStar. Around December 10, 2007, the Gordon Paving entities entered into a bond
purchase agreement with AgStar. Gordon Paving agreed to issue a bond for the principal amount
of $9 million.
15.

The bond indebtedness was guaranteed by the Craig Hansen GPC Nevada Trust,

the Carol Hansen GPC Nevada Trust, Brandon Hansen, individually, and Brian Hansen,
individually. A true and correct copy of those guaranty agreements is provided as Exhibits
A-D.

16.

Gordon Paving's obligations to pay the bond were also secured by a mortgage on

some of Gordon Paving's real property, including its gravel pits and a commercial property in
Twin Falls.
17.

In addition to the mortgage, Gordon Paving's obligation was secured by a

Security Agreement providing AgStar with an interest in almost all of Gordon Paving's personal

COMPLAINT - 3
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•

property. A true and correct copy of the Security Agreement is attached hereto as Exhibit E.
Gordon Paving Co., Northwest Sand, and Blackrock are all parties to that agreement.
18.

A few months later, on April 30, 2008, Gordon Paving entered into a second bond

purchase agreement with AgStar, whereby the Gordon Paving entities agreed to issue another
bond for the principal amount of $1 million.
19.

The Gordon Paving real property and personal property also secured the second

bond. A true and correct copy of the second Security Agreement is attached as Exhibit F.
Gordon Paving Co., Northwest Sand, and Blackrock are all parties to that agreement. The
Hansens also entered into guaranty agreements once again, attached as Exhibits G and H.
20.

The Security Agreements describe the collateral as follows:

All accounts receivables, accounts, deposit accounts, chattel paper, inventory, machinery,
equipment, motor vehicles, fixtures, contract rights, investment property, payment
intangibles, and general intangibles, including, but not limited to, all trade names,
customer lists, goodwill, telephone numbers, websites, & related assets, instruments, &
investments of the issuer; and to the extent not including in the foregoing as original
collateral, the proceeds and products of the foregoing.
21.

Gordon Paving defaulted on the bond purchase agreements by failing to make

required payments, and the court in Twin Falls County Case No. CV 12-2731 (Hon. Randy
Stoker presiding) entered a judgment and decree of foreclosure in favor of AgStar on June 19,
2013.
22.

On November 21, 2013, AgStar purchased the real property via sheriff's sale with

a credit bid of $7.2 million dollars based on AgStar's appraisal.
23.

AgStar moved for a deficiency judgment, but the court denied it on August 28,

2014, after conducting an evidentiary hearing. The court found that the fair market value of the
real property held by AgStar exceeded the amount of the bond indebtedness. In reality, the

COMPLAINT - 4
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;

property was worth much less than either party or the court believed. AgStar sold the real
property to another gravel and paving operation for $2.8 million on February 24, 2015.
24.

Despite AgStar's failure to obtain a deficiency judgment, the court approved the

sale of Gordon Paving's personal property collateral on September 19, 2014. Gordon Paving has
contested the propriety of the court's decision and has appealed it, but has not requested a stay of
execution.
25.

AgStar held the personal property sale on October 2, 2014 in Twin Falls. The

personal property collateral auction grossed just over $236,000. AgStar has also recovered
monies from gravel royalties and later personal property sales. Unfortunately, AgStar's sale of
the real and personal property collateral has so far failed to make AgStar whole.
26.

AgStar discovered in preparing for the personal property auction that a large

amount of the personal property securing the bond purchase was missing. Around 100 items
have disappeared. These were items that were disclosed on Gordon Paving's inventory when
Gordon Paving applied for AgStar' s financing, and were part of the collateral securing the bonds.
AgStar also has pulled Department of Motor Vehicles records showing many vehicles still titled
in Gordon Paving's and Northwest Sand's names, but so far has been unable to locate these
vehicles.
27.

AgStar has also discovered in the post-foreclosure process that the Gordon Paving

entities failed to disclose a number of other real property assets that they held at the time of
applying for financing from AgStar. At least one of these properties holds various vehicles and
equipment behind a chain-link fence. It is possible that these vehicles and equipment are
AgStar's collateral, given that it is on the Gordon Paving property.

COMPLAINT - 5
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28.

In post-foreclosure discovery, Gordon Paving has stated that it does not know the

whereabouts of the missing vehicles and equipment. It claims that some have been sold by other
creditors, but a large amount is still unaccounted for. Throughout the foreclosure litigation,
Gordon Paving and its principals engaged in deceptive tactics that led AgStar to suspect that
Gordon Paving knows the location of the vehicles and equipment.
29.

AgStar also noticed that certain pieces of valuable personal property that were at

the Gordon Paving property before foreclosure are now missing, including two valuable flat
screen televisions.
30.

AgStar has also litigated a case against another Gordon Paving creditor, Idaho

Asphalt Supply ("Idaho Asphalt"). Idaho Asphalt had garnished Gordon Paving's bank accounts
and removed funds that were proceeds of collateral - mostly accounts receivables from gravel
sales. The court in Twin Falls County Case No. CV 2014-701 found in favor of AgStar and
required Idaho Asphalt to return almost $50,000 in garnished funds. The court found that AgStar
had a paramount interest in those funds because the funds were traceable proceeds of collateral.
The court also found that it appeared that virtually everything in the Gordon Paving accounts
could be traced to AgStar's security interest.
31.

During the discovery process in that case, AgStar reviewed Gordon Paving's bank

account records. It noticed a large number of transfers between the Gordon Paving bank accounts
and another account.
32.

That other bank account belongs to Canyon Equipment, another entity owned by

the Hansen brothers. While Brian Hansen disclaimed knowledge of this account in his
deposition, the bank records show that someone with control of the Gordon Paving and Canyon
Equipment accounts was making frequent transfers between the accounts.

COMPLAINT - 6
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33.

For example, in one transaction, Gordon Paving received payment on a large

receivable for work done at the Chobani yogurt plant in Twin Falls. Some of that money was
then transferred to Canyon Equipment, and Gordon Paving's lawyers were paid out of those
funds. That money was proceeds of collateral.
34.

This is just one example of several years' worth of transfers between Canyon

Equipment and Gordon Paving accounts. It will take significant discovery to determine how
much of AgStar' s collateral has been removed from the Gordon Paving account.
35.

AgStar has currently liquidated all real and personal property collateral in its

possession. With fees and costs of foreclosure included, Gordon Paving still owes AgStar
approximately $2.4 million, plus interest, fees, and costs on the bond indebtedness. AgStar is
filing this suit in an attempt to make itself whole. It is thus seeking to recover missing or
converted equipment and deposit account funds, and is seeking to recover the remaining
deficiency from the guarantors.
IV. CAUSES OF ACTION
A.

PERSONAL GUARANTIES
1.

BREACH OF PERSONAL GUARANTY AS TO BRIAN HANSEN,
BRANDON HANSEN, CAROL HANSEN GPC NEVADA TRUST, AND
CRAIG HANSEN GPC NEVADA TRUST

36.

AgStar incorporates all paragraphs above.

37.

On December 10, 2007, Brian Hansen, Brandon Hansen, Carol Hansen GPC

Nevada Trust, and Craig Hansen GPC Nevada Trust signed personal guaranties. In those
agreements, they agreed to be personally liable for the obligations of Gordon Paving Co.,
Northwest Sand, and Blackrock to AgStar.
38.

Currently, Gordon Paving Co., Northwest Sand, and Blackrock are obligated to

AgStar in the amount of approximately $2.4 million, with interest, fees, and costs accruing.
COMPLAINT - 7
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39.

Based upon the personal guaranties, Brian Hansen, Brandon Hansen, Carol

Hansen GPC Nevada Trust, and Craig Hansen GPC Nevada Trust are jointly and severally liable
for all amounts owed to AgStar.
B.

PERSONAL PROPERTY COLLATERAL - EQUIPMENT AND VEHICLES
1.

BREACH OF CONTRACT AGAINST GORDON PAVING COMPANY,
INC., NORTHWEST SAND & GRAVEL, INC., AND BLACKROCK LAND
HOLDINGS, LLC

40.

AgStar incorporates all paragraphs above.

41.

The parties' Security Agreements require Gordon Paving Co., Northwest Sand,

and Blackrock to care for the collateral in accordance with good commercial practice and to not
impair its value. Gordon Paving Co., Northwest Sand, and Blackrock also agreed not to remove
collateral without AgStar' s permission. A loss of collateral constitutes a breach of the Security
Agreements as well.
42.

These companies have stated in sworn discovery statements that they do not know

the location of around I 00 pieces of valuable collateral, in the form of equipment and vehicles.
Upon information and belief, they have actually converted this collateral.
43.

Either way, the fact that the collateral is missing constitutes a breach of the

Security Agreements.
44.

Also, as further discussed below, Gordon Paving Co. and Northwest Sand have

allowed the transfer of monies that are collateral out of their bank accounts to Canyon
Equipment, in further violation of their Security Agreements.
45.

Due to these breaches, AgStar is unable to foreclose on all the personal property it

is entitled to foreclose upon, and has incurred additional fees and costs in attempting to repossess
this collateral.

COMPLAINT - 8
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46.

AgStar has been damaged in an amount to be proven at trial, but in excess of this

Court's jurisdictional threshold.
2.

BREACH OF THE COVENANT OF GOOD FAITH AND FAIR DEALING
AGAINST GORDON PAVING COMPANY, INC., NORTHWEST SAND &
GRAVEL, INC., AND BLACKROCK LAND HOLDINGS, LLC

4 7.

AgStar incorporates all paragraphs above.

48.

Gordon Paving Co., Northwest Sand, and Blackrock had a duty to reasonably

perform, in good faith, the obligations specified in the Security Agreements.
49.

They impaired AgStar's ability to foreclose on the personal property by losing or

converting around 100 pieces of valuable equipment and vehicles.
50.

Their failure to reasonably perform, in good faith, their obligations pursuant to the

terms of the Security Agreements significantly impaired AgStar' s benefits from the contracts.
51.

Due to this breach of the covenant of good faith and fair dealing, AgStar has been

damaged in an amount to be proven at trial but more than this Court's jurisdictional threshold.
3.

NEGLIGENCE AGAINST GORDON PAVING COMPANY, INC.,
NORTHWEST SAND & GRAVEL, INC., BLACKROCK LAND
HOLDINGS, LLC

52.

AgStar incorporates the above paragraphs.

53.

Gordon Paving Co., Northwest Sand, and Blackrock had a duty to keep track of

and maintain the collateral securing the bond indebtedness.
54.

They breached that duty by losing track of (or moving and concealing) around

100 pieces of collateral.
55.

This has damaged AgStar, because AgStar is unable to execute on this collateral,

and has incurred additional fees and costs in trying to repossess this missing collateral.
56.

Due to the entities' negligence, AgStar has been damaged in an amount to be

proven at trial but in excess of the Court's jurisdictional threshold.
COMPLAINT - 9
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4.

CONVERSION AGAINST GORDON PAVING COMPANY, INC.,
NORTHWEST SAND & GRAVEL, INC., BLACKROCK LAND
HOLDINGS, LLC, BRIAN HANSEN, BRANDON HANSEN, CANYON
TRUCKING AND EQUIPMENT SERVICES, LLC, AND DOE ENTITIES
OWNED BY BRIAN, BRANDON, AND CRAIG HANSEN

57.

AgStar incorporates the above paragraphs.

58.

Upon information and belief, Gordon Paving Co., Northwest Sand, Blackrock and

their principals Brian and Brandon Hansen have removed equipment and vehicles from the
Gordon Paving commercial property, and may have concealed that property in an effort to thwart
AgStar's repossession of that collateral.
59.

Upon information and belief, that property may be in the possession of, or

commingled with, the property of Canyon Equipment or other business entities owned by Brian,
Brandon, and Craig Hansen, or with Brian Hansen's and Brandon Hansen's personal effects.
60.

The removal and possible concealment of the collateral by any or all of these

individuals and entities is an exercise of wrongful dominion over that property.
61.

Due to this conversion, AgStar is unable to repossess and execute upon this

collateral, and has incurred additional costs and fees in an attempt to locate these pieces of
collateral.
62.

AgStar has been damaged in an amount to be proven at trial, but no less than the

fair market value of the converted equipment.
5.

UNJUST ENRICHMENT/RESTITUTION/QUASI CONTRACT AGAINST
GORDON PAVING COMPANY, INC., NORTHWEST SAND & GRAVEL,
INC., BLACKROCK LAND HOLDINGS, LLC, BRIAN HANSEN,
BRANDON HANSEN, CANYON EQUIPMENT AND TRUCK SERVICE,
INC., AND DOE ENTITIES OWNED BY BRIAN AND BRANDON
HANSEN

63.

AgStar incorporates the above paragraphs.
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64.

The missing equipment and vehicles are collateral that rightfully belong to AgStar

as the secured creditor.
65.

Upon information and belief, Gordon Paving Co., Northwest Sand, Blackrock,

Brian Hansen, Brandon Hansen, Canyon Equipment, and Doe Entities are wrongfully retaining
collateral that belongs to AgStar as the secured creditor.
66.

It would be unjust and inequitable for these entities to retain the equipment and

vehicles without compensating AgStar.
67.

Due to this unjust enrichment, AgStar has been damaged in an amount to be

proven at trial, but exceeding this Court's jurisdictional threshold.
6.

IMPOSITION OF CONSTRUCTIVE TRUST AGAINST GORDON
PAVING COMPANY, INC., NORTHWEST SAND & GRAVEL, INC.,
BLACKROCK LAND HOLDINGS, LLC, BRIAN HANSEN, BRANDON
HANSEN, CANYON EQUIPMENT AND TRUCK SERVICE, INC., AND
DOE ENTITIES OWNED BY BRIAN, BRANDON, AND CRAIG HANSEN

68.

AgStar incorporates the paragraphs above.

69.

Upon information and belief, Gordon Paving Co., Northwest Sand, Blackrock,

Brian Hansen, Brandon Hansen, Canyon Equipment, and Doe Entities are wrongfully retaining
collateral (equipment and vehicles) that belongs to AgStar as the secured creditor.
70.

These entities and individuals have wrongfully obtained and are wrongfully

retaining collateral that AgStar is entitled to, justifying the imposition of a constructive trust over
these vehicles and equipment and their proceeds (if applicable) in favor of AgStar.
C.

PERSONAL PROPERTY COLLATERAL - DEPOSIT ACCOUNTS
1.

UNJUST ENRICHMENT/MONIES HAD/RESTITUTION/QUASI
CONTRACT/RETURN OF PROCEEDS OF COLLATERAL AGAINST
GORDON PAVING COMPANY, INC., NORTHWEST SAND & GRAVEL,
INC., BRIAN HANSEN, BRANDON HANSEN, AND CANYON
EQUIPMENT AND TRUCK SERVICE, INC.

71.

AgStar incorporates the above paragraphs.

COMPLAINT - 11
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72.

The bank records of Gordon Paving Co. and Northwest Sand show transfers

between their accounts and the account of Canyon Equipment. Upon information and belief,
these transfers were authorized by Brian Hansen and/or Brandon Hansen.
73.

The Gordon Paving Co. and Northwest Sand deposit accounts are themselves

collateral under the Security Agreements, and also contain almost entirely proceeds of collateral
from sales of collateral such as gravel and payments on accounts receivable.
74.

In one instance, a significant amount of money was transferred from the Chobani

account receivable to the Canyon Equipment account.
75.

These transfers have resulted in the unjust enrichment of Canyon Equipment, and

possibly its principals Brian Hansen and Brandon Hansen.
76.

Due to these transfers out of the accounts that are AgStar's collateral under the

Security Agreements, AgStar has been damaged in the amount of money transferred from the
accounts, plus prejudgment interest.
2.

CONVERSION AGAINST GORDON PAVING COMPANY, INC.,
NORTHWEST SAND & GRAVEL, INC., BRIAN HANSEN, BRANDON
HANSEN, AND CANYON EQUIPMENT AND TRUCK SERVICE, INC.

77.

AgStar incorporates the above paragraphs.

78.

The removal of collateral and proceeds of collateral from the Gordon Paving Co.

and Northwest Sand bank accounts and transfer to the Canyon Equipment account constitute a
wrongful exercise of dominion over AgStar's collateral.
79.

By removing funds from these accounts and transferring them to another Hansen

entity, Gordon Paving Co., Northwest Sand, Brian and Brandon Hansen, and Canyon Equipment
have converted the funds.

COMPLAINT - 12
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80.

Due to these transfers out of the accounts that are AgStar's collateral under the

Security Agreements, AgStar has been damaged in the amount of money transferred from the
accounts, plus prejudgment interest.
3.

IMPOSITION OF CONSTRUCTIVE TRUST AGAINST BRIAN HANSEN,
BRANDON HANSEN, AND CANYON EQUIPMENT AND TRUCK
SERVICE, INC.

81.

AgStar incorporates the above paragraphs.

82.

The monies that were wrongfully transferred from the Gordon Paving Co. and

Northwest Sand accounts are AgStar's collateral and proceeds of that collateral.
83.

Canyon Equipment and/or Brian and Brandon Hansen have wrongfully obtained

and are wrongfully retaining monies that AgStar is entitled to, justifying the imposition of a
constructive trust in favor of AgStar.
V. COSTS AND ATTORNEYS' FEES
84.

As a consequence of the complaint, causes, and claims stated herein, AgStar has

been required to retain the services of Stoel Rives LLP, and has incurred and will incur costs and
attorneys' fees, for which AgStar is entitled to a separate award ofreasonable costs and
attorneys' fees pursuant to applicable law and the parties' guaranty and security agreements. In
the event that this matter is uncontested, the sum of $10,000 is a reasonable sum of attorneys'
fees on entry of a default judgment.
VI. PRAYER FOR RELIEF
WHEREFORE Plaintiff prays for relief against Defendants as follows:
1.

For an award of damages in an amount to be proven at trial, but not less than the

jurisdictional limitations of this Court;

COMPLAINT - 13
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2.

For an imposition of a constructive trust on the remaining unliquidated collateral

of Gordon Paving Co., Northwest Sand, and Blackrock to include equipment, vehicles, deposit
accounts, and proceeds of collateral formerly in those accounts;
3.

For attorneys' fees and costs of suit pursuant to all applicable laws and the

parties' agreements; and
4.

For such other and further relief as this Court deems just and equitable.

DATED: May;!=f, 2015.

STOEL RIVES

LLP

Bradley J. Dixon
Kersti H. Kennedy
Attorneys for Plaintiff

COMPLAINT - 14
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SPECIFIC GUARANTY AGREEMENT
As an inducement to Agri-Access®,* a federally chartered corporation ("lnvestorn) to extend or continue
credit to Gordon Paving Co., Inc., an Idaho corporation, Northwest Sand & Gravel, Inc., an Idaho Corporation,
and Blackrock Land Holdings, LLC, an Idaho Limited Liability Company ("Issuer", whether one or more), but
without obligation on Investor to do so, the undersigned ("Guarantor", whether one or more) agrees as follows
(Guaranty):

1.
OBLIGATIONS GUARANTEED. Guarantor by this Guaranty irrevocably, absolutely, and
unconditionally
guarantees to Investor the full and punctual payment and performance of the following
(the "Obligations"):
a.

0

Payment of the entire principal balance of a Bond (the "B0nd in the original principal amount of
$9,000,000.00, dated 12-10-01
, issued pursuant to a Bond Purchase Agreement dated
12-10-07
, (the "Bond Purchase Agreement") between Issuer and Investor together with all
amendments, extensions, renewals, and replacements thereof;
)

b.
Payment of all amounts, including, without limitation, interest, premiums, fees, reasonable
attorneys' fees and legal expenses (to the extent permitted by applicable Jaw), for which Issuer is liable
under the Bond, the Bond Purchase Agreement or any Bond Security Document; and
c.
The performance and observance by the Issuer of all of the warranties, agreements and terms
set forth in the Bond, the Bond Purchase Agreement and the Bond Security Documents, and any and
all documents related thereto, as they may be amended, modified, extended, or restated.

and

The liability of Guarantor under this Guaranty is unlimited in amount, unless this provision is checked
completed:

D The liability of Guarantor under this section 1 is limited to not more than $._ _ _ _ _ __
2.

WAIVER AND CONSENT. Guarantor waives diligence, presentment, protest, notice of dishonor, notice
of default by Issuer, demand for payment, extension of time for payment, notice of acceptance of this
Guaranty, and indulgences and notices of very kind, provided, however, that nothing herein shall waive
Guarantor's right to assert in good faith payment or performance of any of the Obligations as a defense
to a claim relating to such Obligations, to the extent of such payment or performance. If the Issuer is a
corporation, Guarantor waives any rights of subrogation, indemnity, reimbursement and contribution
which would otherwise be acquired by Guarantor by reason of its payment of any part of the
Obligations, unless and until irrevocable payment in full of the Obligations has been received by
Investor. Investor may do the following from time to time without notice to, or consent of, Guarantor and
without affecting Guarantor's liability under this Guaranty:
a.
Change the terms of the Obligations or of any debts or liabilities of Issuer including without
limitation renew, extend or accelerate the time for payment or performance and change the interest
rate.
b.

Release, settle or compromise any debts or liabilities of Issuer.

c.
Exchange, modify, release, impair, or fail to perfect a security interest in, any collateral securing
the Obligations.
Guarantor shall remain liable until all terms of the Obligations are fully performed by Issuer,
notwithstanding any event that would, in the absence of these provisions, result in the discharge of
Guarantor.

• Agri-Access® is a division and trademark of AgStar Financial Services, ACA. All references to Investor herein shaii refer to AgStar Financial Services,
ACA.
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3.

ENFORCEMENT. Investor may enforce this Guaranty without first proceeding against Issuer, any other
guarantor, any other person or any security or collateral and without first pursuing any other right or
remedy. This Guaranty remains enforceable regardless of any defenses which the Issuer may assert
on the Obligations including but not limited to failure of consideration, breach of warranty, fraud, statute
of frauds, bankruptcy, lack of legal capacity, statute of limitations, Investor liability, accord and
satisfaction, and usury, provided, however, that nothing herein shall waive Guarantor's right to assert in
good faith payment or performance of any of the Obligations as a defense to a claim relating to such
Obligations, to the extent of such payment or performance .. If foreclosure or other remedy is pursued,
only the net proceeds, after deduction of all charges and expenses, shall be applied to the amount due
on the Obligations. Investor shall not be required to institute or prosecute proceedings to recover any
deficiency as a condition of payment hereunder or enforcement hereof. Investor may purchase all or
part of the collateral or security at any foreclosure or other sale for its own account and may apply the
amount bid against the amount due on the Obligations.

4.

EXPENSES OF ENFORCEMENT. If this Guaranty is enforced by Investor, Guarantor will reimburse
Investor for all expenses incurred in connection with enforcement including without limitation, collection
costs, and reasonable attorneys' fees to the extent such fees are allowable under applicable law.

5.

ALTERATION OF OBLIGATIONS. No provision of this Guaranty shall be construed to amend the
Obligations or to relieve Issuer of any Obligations hereunder. This Guaranty, together with any written
addenda, is a complete and exclusive statement of the Guaranty between the parties. No course of
dealing, course of performance, trade usage, oral agreements or parol evidence shall be used to
modify its terms.

6.

OBLIGATION OF GUARANTOR. If more than one person or party executes this Guaranty as
Guarantor, this Guaranty shall bind all such persons and parties jointly and severally. Guarantor
acknowledges that Guarantor has adequate means to obtain from the Issuer on a continuing basis,
information on the financial condition of the Issuer and that Guarantor is not relying on Investor to
provide this information, now or in the future. The liability of Guarantor shall be reinstated to the extent
the Investor is required at any time to return any amount then previously received in payment of the
Obligations for any reason including without limitation amounts. recovered pursuant to preference
claims in bankruptcy proceedings of the Issuer.

7.

FINANCIAL STATEMENTS. Guarantor agrees to deliver to Investor, on or before one hundred twenty
(120) days after the end of each calendar year, a signed financial statement in a form acceptable to
Investor and dated as of December 31 of the immediately preceding year, which financial statement
presents the financial condition {including all guaranty and other contingent obligations) of the
Guarantor as of such date, together with copies of the federal and state income tax returns, including
applicable schedules, of the Guarantor. In addition, Guarantor agrees with reasonable promptness, to
provide to Investor such further information regarding the business, operations, affairs and financial and
other condition of the Guarantor as Investor may reasonably request.

8.

MISCELLANEOUS. All rights and remedies of Investor under this Guaranty are cumulative and are in
addition to other rights and remedies Investor may have. This writing is a complete and exclusive
statement of the guaranty agreement between the parties. No course of dealing, course of
performance, trade usage, or parol evidence .shall be used to modify its terms. This Guaranty shall
inure to the benefit of and may be enforced by Investor and any subsequent holder of the Obligations,
successors and assigns, and shall be binding upon and enforceable against Guarantor and the legal
representatives, heirs, successors and assigns of Guarantor. This Guaranty shall be governed by the
laws of the state of Minnesota. If there is a lawsuit, Guarantor agrees to submit to the jurisdiction of
such state, which state has the sole proper jurisdiction of any litigation over matters related to the
Guaranty. The parties agree to waive the right to any jury trial in any action brought by eith'er against
the other.

* Agrl--Access® is a division and trademark of AgStar Financial Services, ACA. All references to Investor herein shall refer to AgStar Financial Services,
ACA.
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9.

CORPORATION, LIMITED LIABILITY COMPANY, OR PARTNERSHIP. Each Guarantor that is a
corporation, limited liability company, or a partnership hereby represents and warrants to Investor that
this Guaranty has been duly authorized, executed, and delivered to Investor in furtherance of its
corporate, limited liability company, or partnership purpose and is a binding obligation of such
Guarantor.

10.

CONSIDERATION; SOLVENCY; BENEFITS. Guarantor agrees that (a) the Guarantor will indirectly
benefit by and from the purchase of the Bond from the Issuer pursuant to the Bond Purchase
Agreement; (b) the Guarantor is the sole member of the Issuer; (c) the Guarantor has received legal
and adequate consideration for the execution of this Guaranty and has executed and delivered this
Guaranty to Investor in good faith in exchange for reasonably equivalent value; (d) the Guarantor is not
presently insolvent and will not be rendered insolvent by virtue of the execution and delivery of this
Guaranty; (e) the Guarantor has not executed or delivered this Guaranty with actual intent to hinder,
delay or defraud the Guarantor's creditors; and (f) Investor has agreed to purchase such Bonds in
reliance upon this Guaranty.

11.

ADDITIONAL TERMS. Additional provisions are specified below. None.

DATED: _ _1. .J.-_-".....a,.l
...
_b.-_o/___,___
GUARANTOR: Brandon Hansen, individually

By: Brandon Hansen

L

* Agrl-Access® is a division and trademark of AgStar Flnancial Services, ACA. All references to Investor herein shall refer to AgStar Flnanclal Services
ACA.
'
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SPECIFIC GUARANTY AGREEMENT

As an inducement to Agri-Access®, * a federally chartered corpora~i~n r1nvestor") to extend or continue
credit to Gordon Paving Co., Inc., an Idaho corporation, Northwest Sand & Gravel, Inc., an Idaho Corporation,
and Blackrock Land Holdings, LLC, an Idaho Limited Liability Company ("Issuer", whether one or more), but
without obligation on Investor to do so, the undersigned ("Guarantor", whether one or more) agrees as follows
(Guaranty):
1.
OBLIGATIONS GUARANTEED. Guarantor by this Guaranty irrevocably, absolutely, and
unconditionally
guarantees to Investor the full and punctual payment and performance of the following
(the "Obligations"):

a.
Payment of the entire principal balance of a Bond (the "Bond") in the original principal amount of
12-10-07
, issued pursuant to a Bond Purchase Agreement dated
$9,000,000.00, dated
12-10-01
, (the "Bond Purchase Agreement") between Issuer and Investor together with all
amendments, extensions, renewals, and replacements thereof;
b.
Payment of all amounts, including, without limitation, interest, premiums, fees, reasonable
attorneys' fees and legal expenses (to the extent permitted by applicable law), for which Issuer is liable
under the Bond, the Bond Purchase Agreement or any Bond Security Document; and
c.
The performance and observance by the Issuer of all of the warranties, agreements and terms
set forth in the Bond, the Bond Purchase Agreement and the Bond Security Documents, and any and
all documents related thereto, as they may be amended, modified, extended, or restated.

and

The liability of Guarantor under this Guaranty is unlimited in amount, unless this provision-is checked
completed:

D The liability of Guarantor under this section 1 is limited to not more than $_ _ _ _ _ __
2.

WAIVER AND CONSENT. Guarantor waives diligence, presentment, protest, notice of dishonor, notice
of default by Issuer, demand for payment, extension of time for payment, notice of acceptance of this
Guaranty, and indulgences and notices of very kind, provided, however, that nothing herein shall waive
Guarantor's right to assert in good faith payment or performance of any of the Obligations as a defense
to a claim relating to such Obligations, to the extent of such payment or performance. If the Issuer is a
corporation, Guarantor waives any rights of subrogation, indemnity, reimbursement and contribution
which would otherwise be acquired by Guarantor by reason of its payment of any part of the
Obligations, unless and until irrevocable payment in full of the Obligations has been received by
Investor. Investor may do the following from time to time without notice to, or consent of, Guarantor and
without affecting Guarantor's liability under this Guaranty:

a.
Change the terms of the Obligations or of any debts or liabilities of Issuer including without
limitation renew, extend or accelerate the time for payment or performance and change the interest
rate.
b.

Release, settle or compromise any debts or liabilities of Issuer.

c.
Exchange, modify, release, impair, or fail to perfect a security interest in, any collateral securing
the Obligations.
Guarantor shall remain liable until all terms of the Obligations are fully performed by Issuer,
notwithstanding any event that would, in the absence of these provisions, result in the discharge of
Guarantor.

"' Agri-Access® is a division and trademark of AgStar Financial Services, ACA. All references to Investor herein shall refer to AgStar Financial Services,
ACA.
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3.

ENFORCEMENT. Investor may enforce this Guaranty without first proceeding against Issuer, any other
guarantor, any other person or any security or collateral and without first pursuing any other right or
remedy. This Guaranty remains enforceable regardless of any defenses which the Issuer may assert
on the Obligations including but not limited to failure of consideration, breach of warranty, fraud, statute
of frauds, bankruptcy, lack of legal capacity, statute of limitations, Investor liability, accord and
satisfaction, and usury, provided, however, that nothing herein shall waive Guarantor's right to assert in
good faith payment or performance of any of the Obligations as a defense to a claim relating to such
Obligations, to the extent of such payment or performance .. If foreclosure or other remedy is pursued,
only the net proceeds, after deduction of all charges and expenses, shall be applied to the amount due
on the Obligations. Investor shall not be required to institute or prosecute proceedings to recover any
deficiency as a condition of payment hereunder or enforcement hereof. Investor may purchase all or
part of the collateral or security at any foreclosure or other sale for its own account and may apply the
amount bid against the amount due on the Obligations.

4.

EXPENSES OF ENFORCEMENT. If this Guaranty is enforced by Investor, Guarantor will reimburse
Investor for all expenses incurred in connection with enforcement including without limitation, collection
costs, and reasonable attorneys' fees to the extent such fees are allowable under applicable law.

5.

ALTERATION OF OBLIGATIONS. No provision of this Guaranty shall be construed to amend the
Obligations or to relieve Issuer of any Obligations hereunder. This Guaranty, together with any written
addenda, is a complete and exclusive statement of the Guaranty between the parties. No course of
dealing, course of performance, trade usage, oral agreements or parol evidence shall be used to
modify its terms.

6.

OBLIGATION OF GUARANTOR. If more than one person or party executes this Guaranty as
Guarantor, this Guaranty shall bind all such persons and parties jointly and severally. Guarantor
acknowledges that Guarantor has adequate means to obtain from the Issuer on a continuing basis,
information on the financial condition of the Issuer and that Guarantor is not relying on Investor to
provide this information, now or in the future. The liability of Guarantor shall be reinstated to the extent
the Investor is required at any time to return any amount then previously received in payment of the
Obligations for any reason including without limitation amounts recovered pursuant to preference
claims in bankruptcy proceedings of the Issuer.

7.

FINANCIAL STATEMENTS. Guarantor agrees to deliver to Investor, on or before one hundred twenty
(120) days after the end of each calendar year, a signed financial statement in a form acceptable to
Investor and dated as of December 31 of the immediately preceding year, which financial statement
presents the financial condition (including all guaranty and other contingent obligations} of the
Guarantor as of such date, together with copies of the federal and state income tax returns, including
applicable schedules, of the Guarantor. In addition, Guarantor agrees with reasonable promptness, to
provide to Investor such further information regarding the business, operations, affairs and financial and
other condition of the Guarantor as Investor may reasonably request.

8.

MISCELLANEOUS. All rights and remedies of Investor under this Guaranty are cumulative and are in
addition to other rights and remedies Investor may have. This writing is a complete and exclusive
statement of the guaranty agreement between the parties. No course of dealing, course of
performance, trade usage, or parol evidence shall be used to modify its terms. This Guaranty shall
inure to the benefit of and may be enforced by Investor and any subsequent holder of the Obligations,
successors and assigns, and shall be binding upon and enforceable against Guarantor and the legal
representatives, heirs, successors and assigns of Guarantor. This Guaranty shall be governed by the
laws of the state of Minnesota. If there Is a lawsuit, Guarantor agrees to submit to the jurisdiction of
such state, which state has the sole proper jurisdiction of any litigation over matters related to the
Guaranty. The parties agree to waive the right to any jury trial in any action brought by either against
the other.

* Agri-Access® is a division and trademark of AgStar Financial Services, ACA. All references to Investor herein shall refer to AgStar Rnancial Services,
ACA.
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9.

CORPORATION, LIMITED LIABILITY COMPANY, OR PARTNERSHIP. Each Guarantor that is a
corporation, limited liability company, or a partnership hereby represents and warrants to Investor that
this Guaranty has been duly authorized, executed, and delivered to Investor in furtherance of its
corporate, limited liability company, or partnership purpose and is a binding obligation of such
Guarantor.

10.

CONSIDERATION; SOLVENCY; BENEFITS. Guarantor agrees that (a) the Guarantor will indirectly
benefit by and from the purchase of the Bond from the Issuer pursuant to the Bond Purchase
Agreement; (b} the Guarantor is the sole member of the Issuer; (c} the Guarantor has received legal
and adequate consideration for the execution of this Guaranty and has executed and delivered this
Guaranty to Investor in good faith in exchange for reasonably equivalent value; (d) the Guarantor is not
presently insolvent and will not be rendered Insolvent by virtue of the execution and delivery of this
Guaranty; (e) the Guarantor has not executed or delivered this Guaranty with actual intent to hinder,
delay or defraud the Guarantor's creditors; and (f) Investor has agreed to purchase such Bonds in
reliance upon this Guaranty.

11.

ADDITIONAL TERMS. Additional provisions are specified below. None.

DATED:

/:}.....-{0....-6]

GUARANTOR: Brian Hansen, individually

~=<:?'/I--

By: Brian Hansen

r

* Agri-Access® is a division and trademark of AgStar Flnancfal Services, ACA. All references to Investor herein shall refer to AgStar Financial Services,
ACA.
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SPECIFIC GUARANTY AGREEMENT
As an inducement to Agri-Access®,* a federally chartered corporation ("Investor") to extend or continue
credit to Gordon Paving Co., Inc., an Idaho corporation, Northwest Sand & Gravel, Inc., an Idaho Corporation,
and Blackrock Land Holdings, LLC, an Idaho Limited Liability Company {"Issuer", whether one or more), but
without obligation on Investor to do so, the undersigned ("Guarantor", whether one or more} agrees as follows
(Guaranty}:
1.
OBLIGATIONS GUARANTEED. Guarantor by this Guaranty irrevocably, absolutely, and
unconditionally
guarantees to Investor the full and punctual payment and performance of the following
(the "Obligations"):
a.
Payment of the entire principal balance of a Bond (the "Bond") in the original principal amount of
$9,000,000.00, dated
12-10-07
, issued pursuant to a Bond Purchase Agreement dated
12-10-07
(the "Bond Purchase Agreement") between Issuer and Investor together with all
amendments, extensions, renewals, and replacements thereof;
b.
Payment of all amounts, including, without limitation, interest, premiums, fees, reasonable
attorneys' fees and legal expenses (to the extent permitted by applicable law), for which Issuer is liable
under the Bond, the Bond Purchase Agreement or any Bond Security Document; and
c.
The performance and observance by the Issuer of all of the warranties, agreements and terms
set forth in the Bond, the Bond Purchase Agreement and the Bond Security Documents, and any and
all documents related thereto, as they may be amended, modified, extended, or restated.

and

The liability of Guarantor under this Guaranty is unlimited in amount, unless this provision is checked
completed:

D The liability of Guarantor under this section 1 is limited to not more than $_ _ _ _ _ __
2.

WAIVER AND CONSENT. Guarantor waives diligence, presentment, protest, notice of dishonor, notice
of default by Issuer, demand for payment, extension of time for payment, notice of acceptance of this
Guaranty, and indulgences and notices of very kind, provided, however, that nothing herein shall waive
Guarantor's right to assert in good faith payment or performance of any of the Obligations as a defense
to a claim relating to such Obligations, to the extent of such payment or performance. If the Issuer is a
corporation, Guarantor waives any rights of subrogation, indemnity, reimbursement and contribution
which would otherwise be acquired by Guarantor by reason of its payment of any part of the
Obligations, unless and until irrevocable payment in full of the Obligations has been received by
Investor. Investor may do the following from time to time without notice to, or consent of, Guarantor and
without affecting Guarantor's liability under this Guaranty:
a.
Change the terms of the Obligations or of any debts or liabilities of Issuer including without
limitation renew, extend or accelerate the time for payment or performance and change the interest
rate.
b.

Release, settle or compromise any debts or liabilities of Issuer.

c.
Exchange, modify, release, impair, or fail to perfect a security interest In, any collateral securing
the Obligations.
Guarantor shall remain liable until all terms of the Obligations are fully performed by Issuer,
notwithstanding any event that would, in the absence of these provisions, result in the discharge of
Guarantor.

• Agri-Access® Is a division and trademark of AgStar Financial Services, ACA. All references to Investor herein shall refer to AgStar Financial Services,

ACA.
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3.

ENFORCEMENT. Investor may enforce this Guaranty without first proceeding against Issuer, any other
guarantor, any other person or any security or collateral and without first pursuing any other right or
remedy. This Guaranty remains enforceable regardless of any defenses which the Issuer may assert
on the Obligations including but not limited to failure of consideration, breach of warranty, fraud, statute
of frauds, bankruptcy, lack of legal capacity, statute of limitations, Investor liability, accord and
satisfaction, and usury, provided, however, that nothing herein shall waive Guarantor's right to assert in
good faith payment or performance of any of the Obligations as a defense to a claim relating to such
Obligations, to the extent of such payment or performance .. If foreclosure or other remedy is pursued,
only the net proceeds, after deduction of all charges and expenses, shall be applied to the amount due
on the Obligations. Investor shall not be required to institute or prosecute proceedings to recover any
deficiency as a condition of payment hereunder or enforcement hereof. Investor may purchase all or
part of the collateral or security at any foreclosure or other sale for its own account and may apply the
amount bid against the amount due on the Obligations.

4.

EXPENSES OF ENFORCEMENT. If this Guaranty is enforced by Investor, Guarantor will reimburse
Investor for all expenses incurred in connection with enforcement including without limitation, collection
costs, and reasonable attorneys' fees to the extent such fees are allowable under applicable law.

5.

ALTERATION OF OBLIGATIONS. No provision of this Guaranty shall be construed to amend the
Obligations or to relieve Issuer of any Obligations hereunder. This Guaranty, together with any written
addenda, is a complete and exclusive statement of the Guaranty between the parties. No course of
dealing, course of performance, trade usage, oral agreements or parol evidence shall be used to
modify its terms.

6.

OBLIGATION OF GUARANTOR. If more than one person or party executes this Guaranty as
Guarantor, this Guaranty shall bind all such persons and parties jointly and severally. Guarantor
acknowledges that Guarantor has adequate means to obtain from the Issuer on a continuing basis,
information on the financial condition of the Issuer and that Guarantor is not relying on Investor to
provide this information, now or in the future. The liability of Guarantor shall be reinstated to the extent
the Investor is required at any time to return any amount theo previously received in payment of the
Obligations for any reason including without limitation amounts recovered pursuant to preference
claims in bankruptcy proceedings of the Issuer.

7.

FINANCIAL STATEMENTS. Guarantor agrees to deliver to Investor, on or before one hundred twenty
(120) days after the end of each calendar year, a signed financial statement in a form acceptable to
Investor and dated as of December 31 of the immediately preceding year, which financial statement
presents the financial condition (including all guaranty and other contingent obligations) of the
Guarantor as of such date, together with copies of the federal and state income tax returns, including
applicable schedules, of the Guarantor. In addition, Guarantor agrees with reasonable promptness, to
provide to Investor such further information regarding the business, operations, affairs and financial and
other condition of the Guarantor as Investor may reasonably request.

8.

MISCELLANEOUS. All rights and remedies of Investor under this Guaranty are cumulative and are in
addition to other rights and remedies Investor may have. This writing Is a complete and exclusive
statement of the guaranty agreement between the parties. No course of dealing, course of
performance, trade usage, or parol evidence shall be used to modify its terms. This Guaranty shall
inure to the benefit of and may be enforced by Investor and any subsequent holder of the Obligations,
successors and assigns, and shall be binding upon and enforceable against Guarantor and the legal
representatives, heirs, successors and assigns of Guarantor. This Guaranty shall be governed by the
laws of the state of Minnesota. If there is a lawsuit, Guarantor agrees to submit to the jurisdiction of
such state, which state has the sole proper jurisdiction of any litigation over matters related to the
Guaranty. The parties agree to waive the right to any jury trial in any action brought by either against
the other.

* Agri-Access® is a division and trademark of AgStar Financial Services, ACA. All references to Investor herein shall refer to AgStar Flnancial Services,
ACA.
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9.

CORPORATION, LIMITED LIABILITY COMPANY, OR PARTNERSHIP. Each Guarantor that is a
corporation, limited liability company, or a partnership hereby represents and warrants to Investor that
this Guaranty has been duly authorized, executed, and delivered to Investor in furtherance of its
corporate, limited liability company, or partnership purpose and is a binding obligation of such
Guarantor.

10.

CONSIDERATION; SOLVENCY; BENEFITS. Guarantor agrees that (a} the Guarantor will indirectly
benefit by and from the purchase of the Bond from the Issuer pursuant to the Bond Purchase
Agreement; (b) the Guarantor is the sole member of the Issuer; (c) the Guarantor has received legal
and adequate consideration for the execution of this Guaranty and has executed and delivered this
Guaranty to Investor in good faith in exchange for reasonably equivalent value; (d) the Guarantor is not
presently insolvent and will not be rendered insolvent by virtue of the execution and delivery of this
Guaranty; (e) the Guarantor has not executed or delivered this Guaranty with actual intent to hinder,
delay or defraud the Guarantor's creditors; and (f) Investor has agreed to purchase such Bonds in
reliance upon this Guaranty.

11.

ADDITIONAL TERMS. Additional provisions are specified below. None.

DATED:

-~/J.,_--+-{o_-_ol~

* Agri-Access® Is a division and trademark of AgStar Financial Services, ACA. Ali references to Investor herein shall refer to AgStar Financial Services,
ACA.
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SPECIFIC GUARANTY AGREEMENT

:·

As an inducement to Agri-Access®, • a federally chartered corporation r1nvestor"} to extend or continue
credit to Gordon Paving Co., Inc., an Idaho corporation, Northwest Sand & Gravel, Inc., an Idaho Corporation,
and Blackrock Land Holdings, LLC, an Idaho Limited Liability Company ("Issuer", whether one or more}, but
without obligation on Investor to do so, the undersigned ("Guarantor", whether one or more) agrees as follows
(Guaranty):

1.

OBLIGATIONS

unconditionally
(the "Obligations"):

GUARANTEED. Guarantor by this Guaranty irrevocably, absolutely, and
guarantees to Investor the full and punctual payment and performance of the following

a.
Payment of the entire principal balance of a Bond (the "Bond»} in the original principal amount of
$9,000,000.00, dated _ _ 12-10-07
issued pursuant to a Bond Purchase Agreement dated
_12-10-07
, (the "Bond Purchase Agreement') between Issuer and Investor together with all
amendments, extensions, renewals, and replacements thereof;
b.
Payment of all amounts, including, without limitation, interest, premiums, fees, reasonable
attorneys' fees and legal expenses (to the extent permitted by applicable law), for which Issuer is liable
under the Bond, the Bond Purchase Agreement or any Bond Security Document; and
c.
The performance and observance by the Issuer of all of the warranties, agreements and terms
set forth in the Bond, the Bond Purchase Agreement and the Bond Security Documents, and any and
all documents related thereto, as they may be amended, modified, extended, or restated.
The liability of Guarantor under this Guaranty is unlimited in amount, unless this provision is checked
and completed:

D The liability of Guarantor under this section 1 is limited to not more than $_ _ _ _ _ __
2.

WAIVER AND CONSENT. Guarantor waives diligence, presentment, protest, notice of dishonor, notice
of default by Issuer, demand for payment, extension of time for payment, notice of acceptance of this
Guaranty, and indulgences and notices of very kind, provided, however, that nothing herein shall waive
Guarantor's right to assert in good faith payment or performance of any of the Obligations as a defense
to a claim relating to such Obligations, to the extent of such payment or performance. If the Issuer is a
corporation, Guarantor waives any rights of subrogation, indemnity, reimbursement and contribution
which would otherwise be acquired by Guarantor by reason of its payment of any part of the
Obligations, unless and until irrevocable payment in full of the Obligations has been received by
Investor. Investor may do the following from time to time without notice to, or consent of, Guarantor and
without affecting Guarantor's liability under this Guaranty:
a.
Change the terms of the Obligations or of any debts or liabilities of Issuer including without
limitation renew, extend or accelerate the time for payment or performance and change the interest
rate.
b.

Release, settle or compromise any debts or liabilities of Issuer.

c.
Exchange, modify, release, impair, or fail to perfect a security interest in, any collateral securing
the Obligations.
Guarantor shall remain liable until all terms of the Obligations are fully performed by Issuer,
notwithstanding any event that would, in the absence of these provisions, result in the discharge of
Guarantor.

• Agrl-Acceas® Is a division and trademark of AgStar Flnancial Services, ACA. All references to Investor herein shall refer to AgStar Financial Services,
ACA.
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3.

ENFORCEMENT. Investor may enforce this Guaranty without first proceeding against Issuer, any other
guarantor, any other person or any security or collateral and without first pursuing any other right or
remedy. This Guaranty remains enforceable regardless of any defenses which the Issuer may assert
on the Obligations including but not limited to failure of consideration, breach of warranty, fraud, statute
of frauds, bankruptcy, lack of legal capacity, statute of limitations, Investor liability, accord and
satisfaction, and usury, provided, however, that nothing herein shall waive Guarant~s right to assert in
good faith payment or performance of any of the Obligations as a defense to a claim relating to such
Obligations, to the extent of such payment or performance.. If foreclosure or other remedy is pursued,
only the net proceeds, after deduction of all charges and expenses, shall be applied to the amount due
on the Obligations. Investor shall not be required to institute or prosecute proceedings to recover any
deficiency as a condition of payment hereunder or enforcement hereof. Investor may purchase all or
part of the collateral or security at any foreclosure or other sale for its own account and may apply the
amount bid against the amount due on the Obligations.

4.

EXPENSES OF ENFORCEMENT. If this Guaranty is enforced by Investor, Guarantor will reimburse
Investor for all expenses incurred in connection with enforcement including without limitation, collection
costs, and reasonable attorneys' fees to the extent such fees are allowable under applicable law.

5.

ALTERATION OF OBLIGATIONS. No provision of this Guaranty shall be construed to amend the
Obligations or to relieve Issuer of any Obligations hereunder. This Guaranty, together with any written
addenda, is a complete and exclusive statement of the Guaranty between the parties. No course of
dealing, course of performance, trade usage, oral agreements or parol evidence shall be used to
modify its terms.

6.

OBLIGATION OF GUARANTOR If more than one person or party executes this Guaranty as
Guarantor, this Guaranty shall bind all such persons and parties jointly and severally. Guarantor
acknowledges that Guarantor has adequate means to obtain from the Issuer on a continuing basis,
information on the financial condition of the Issuer and that Guarantor is not relying on Investor to
provide this information, now or in the future. The liability of Guarantor shall be reinstated to the extent
the Investor is required at any time to return any amount then previously received In payment of the
Obligations for any reason including without limitation amounts recovered pursuant to preference
claims in bankruptcy proceedings of the Issuer.

7.

FINANCIAL STATEMENTS. Guarantor agrees to deliver to Investor, on or before one hundred twenty
(120) days after the end of each calendar year, a signed financial statement in a form acceptable to
Investor and dated as of December 31 of the immediately preceding year, which financial statement
presents the financial condition (including all guaranty and other contingent obligations} of the
Guarantor as of such date, together with copies of the federal and state income tax returns, including
applicable schedules, of the Guarantor. In addition, Guarantor agrees with reasonable promptness, to
provide to Investor such further information regarding the business, operations, affairs and financial and
other condition of the Guarantor as Investor may reasonably request.

8.

MISCELLANEOUS. All rights and remedies of Investor under this Guaranty are cumulative and are in
addition to other rights and remedies Investor may have. This writing is a complete and exclusive
statement of the guaranty agreement between the parties. No course of dealing, course of
performance, trade usage, or parol evidence shall be used to modify its terms. This Guaranty shall
inure to the benefit of and may be enforced by Investor and any subsequent holder of the Obligations,
successors and assigns, and shall be binding upon and enforceable against Guarantor and the legal
representatives, heirs, successors and assigns of Guarantor. This Guaranty shall be governed by the
laws of the state of Minnesota. If there is a lawsuit, Guarantor agrees to submit to the jurisdiction of
such state, which state has the sole proper jurisdiction of any litigation over matters related to the
Guaranty. The parties agree to waive the right to any Jury trial in any action brought by either against
the other.

• Agrl•Access® Is a dMslon and trademark of AgStar Financial Services, ACA. AU references to Investor herein shall refer to AgStar Financial Services,
ACA.
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9.

CORPORATION, LIMITED LIABILITY COMPANY. OR PARTNERSHIP. Each Guarantor that is a
corporation, limited liability company, or a partnership hereby represents and warrants to Investor that
this Guaranty has been duly authorized, executed, and delivered to Investor in furtherance of its
corporate, limited liability company, or partnership purpose and is a binding obligation of such
Guarantor.

10.

CONSIDERATION; SOLVENCY: BENEFITS. Guarantor agrees that (a) the Guarantor will indirectly
benefit by and from the purchase of the Bond from the Issuer pursuant to the Bond Purchase
Agreement; (b) the Guarantor Is the sole member of the Issuer; (c) the Guarantor has received legal
and adequate consideration for the execution of this Guaranty and has executed and delivered this
Guaranty to Investor In good faith in exchange for reasonably equivalent value; {d} the Guarantor Is not
presently insolvent and will not be rendered insolvent by virtue of the execution and delivery of this
Guaranty; (e) the Guarantor has not executed or deUvered this Guaranty with actual intent to hinder,
delay or defraud the Guarantor's creditors; and (f) Investor has agreed to purchase such Bonds In
reliance upon this Guaranty.

11.

ADDITIONAL TERMS. Additional provisions are specified below. None.

DATED:

12-10-oz

GUARANTOR: The Craig Hansen GPC Nevada Trust

~--

By: Brandon Hansen
Its: Trustee

• Agrl-Acoess® Is a division and trademark of AgStar Financial 8ervlces, ACA. AH references to Investor herein shall refer to AgStar Financial Services,

ACA.

36

i

j""

1~

EXHIBITE

37

SECURITY AGREEMENT

1.

GRANT OF SECURITY INTEREST. For value received, the undersigned Issuer, whether one or more, grants to
Agrf-Access®, * ("Investor"), whose address is at PO Box 7438, 3555 9th Street, Ste 400, Rochester MN, 55901 a
security interest in all of the Issuer's rights, title, and interest in the property described in Section 2, including all
rights to transfer an interest in the Collateral ("Collateral"), to secure the payment and performance of the
obligations described in Section 3 ("Obligations"). All capitalized terms used in this Security Agreement shall have
the meaning as set forth in the Bond Purchase Agreement, any Bonds issued thereunder, or in the Uniform
Commercial Code (the "UCC"), as enacted in the State of Iowa, and as amended from time to time and such
meanings shall automatically change at the time that any amendment to the UCC, which changes such meanings,
shall become effective.

2.

COLLATERAL DESCRIPTION. The Collateral is the property described as follows: All accounts receivables,
accounts, deposit accounts, chattel paper, inventory, machinery, equipment, motor vehicles, fixtures, contract
rights, investment property, payment intangibles and general intangibles, including, but not limited to, all trade
names, customer lists, goodwill, telephone numbers, websites, & related assets, instruments, & investments of
the Issuer; and to the extent not Included in the foregoing as original collateral, the proceeds and products of the
foregoing.

3.

OBLIGATIONS SECURED. "Obligations" means the obligation of the Issuer to:
a.
Pay the entire principal balance of any and all Bonds (the "Bonds") in the original principal amount of
$9,000,000.00 dated December 10, 2007, Issued pursuant to a Bond Purchase Agreement dated December 10,
2007 (the "Bond Purchase Agreement") between Issuer and Investor together with all amendments, extensions,
renewals, and replacements thereof;
b.
Pay all amounts, including, without limitation, interest, premiums, fees, attorneys' fees and legal expenses
(to the extent permitted by applicable law), for which Issuer is liable under the Bond, the Bond Purchase
Agreement or any Bond Security Document; and
c.
Perform and observe all of the warranties, agreements and terms set forth In the Bonds, the Bond
Purchase Agreement and the Bond Security Documents, and any and all documents related thereto, as they may
be amended, modified, extended, or restated.

4.

ISSUER'S DUTIES REGARDING COLLATERAL.
4.1

Ownership Warranty. Issuer warrants that Issuer is the absolute owner of all Collateral free of all interests,
liens, encumbrances, options and security interests except (a) Investor's security interest and (b) those
disclosed to Investor by Issuer In writing and accepted by Investor.

4.2

Residence and Location. Issuer's principal place of business, or, if Issuer is a Registered Organization, the
State of Organization, is in the state shown above Issuer's signature. The Issuer has provided the Investor with
information concerning the location of the Collateral and the Issuer warrants to the Investor that such
information is true, accurate, and complete. Except with the prior written consent of the Investor and not in the
event of default, the Issuer shall not remove any Collateral from any location as provided to the Investor except
as disposed of as inventory in the ordinary course of business. Issuer shall immediately inform Investor in
writing of any change in Issuer's address or the location of the Collateral.

4.3

Records and Reports. issuer shall keep permanent records of all material information on the acquisition,
maintenance, identification and disposition of all Collateral in a form acceptable to Investor. Investor shall have
the right to examine and copy these records at reasonable times and places. Issuer's records are kept at
Issuer's present residence and shall not be removed from the state of Issuer's present residence. Issuer agrees
to furnish Investor with written reports on the Collateral with content and at times as Investor may reasonably
request.

4.4

Maintenance of Collateral. Issuer shall: (a) care for the Collateral in accordance with good commercial
practices and not permit its value to be impaired; (b) keep it free from all liens, encumbrances and security

• Agri-Access® Is a division and trademark of AgStar Financial Services, ACA. All references to Investor herein shall refer to AgStar Financial Se!Vlces,
ACA
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interests (other than those created or expressly permitted by this Agreement or the Bond Purchase
Agreement); (c) defend it against all claims and legal proceedings by persons other than Investor; (d} pay and
discharge when due all taxes, license fees, levies and other charges upon it; (e} not permit it to become a
fixture or an accession to other goods except as specifically authorized in a writing signed by Investor; and (f}
not permit it to be used in violation of any law, regulation or policy of insurance. Loss of or damage to the
Collateral shall not release Issuer from any of the Obligations.
4.5

Insurance. Issuer shall keep all Collateral and Investor's interest in it insured pursuant to the provisions of the
Bond Purchase Agreement.

4.6

Inspection. Issuer shall permit and assist Investor to verify and inspect the Collateral wherever located at
reasonable times.

5.

DEFAULT.

5.1

Default by Issuer. Each of the following constitutes a default under this Agreement by Issuer (11 Default0 ): (a)
Failure to pay when due any principal, interest. advances, late charges, costs, attorneys' fees or other charges
Incurred on any of the Obligations; (b) The sale or other disposition of any of the Collateral when it is not
authorized by this Agreement; (c) Failure to perform or observe any warranty, agreement or obligation
contained in this Agreement or in any Bond Security Agreement , Bond application or any evidence of or
document relating to any of the Obligations; (d) Any warranty or Information given to Investor in connection with
this Agreement or any of the Obligations is false in any material respect when made; (e) Loss, theft, substantial
damage, destruction or encumbrance of any of the Collateral or the making of any levy, seizure or attachment
against It; (f) The acceleration of the maturity of Issuer's indebtedness to any other creditor; (g} The death,
dissolution or termination of existence, insolvency, business failure, appointment of a receiver for any property,
assignment for the benefrt of creditors, the commencement of any proceeding under any bankruptcy or
insolvency laws, of, by, or against Issuer or any guarantor or surety of Issuer; (h) Failure of any of Issuer's
account debtors or obllgors to make payment when due or to honor Investor's security interest; (i) The
occurrence of any event which causes Investor In good faith to believe that the Obligations are inadequately
secured or the prospect of payment, performance or realization on the Collateral is impaired.

5.2

investor's Remedies. Investor, in addition to other rights and remedies provided in this Agreement or in any
evidence of or document associated with the Obligations or provided by law, may do any one or more of the
following if a Default occurs under Section 5.1: (a) Declare any or all Obligations immediately due and payable;
(b) Refuse to make advances under any commitment; (c} Exercise all rights and remedies of a Investor under
the Uniform Commercial Code; (d} Without notice to the Issuer or judlclal process, peaceably enter upon any
premises where the Collateral Is located, take possession of all or any part of it, and remove it from the
premises; (e) Require Issuer at Issuer's expense to assemble all or part of the Collateral as directed by Investor
and make it available to Investor at a place to be designated by Investor which is reasonably convenient to both
parties; (f) Sell, lease or otherwise dispose of all or any part of the Collateral, without notice to Issuer except as
required by law, in one or more parcels at public or private proceeding on such terms as Investor may deem
commercially reasonable; (g) Occupy and use the Issuer's premises to preserve and care for Collateral; (h)
Collateral that is perishable and may decline rapidly in value and Investor at Issuer's expense may protect,
preserve, take possession, and sell such Collateral at private sale;(I} Require Issuer to reimburse Investor out
of proceeds from the disposition of Collateral or otherwise for expenses incurred by Investor in protecting or
enforcing its rights under this Agreement. These expenses include the expenses of retaking, holding, preparing
for sale or other disposition, and selling or disposing of the Collateral and, to the extent not prohibited by law,
attorneys' fees and legal expenses. Investor may charge these expenses to any of the Obligations and Issuer
shall pay them upon demand with interest from the date incurred at the rate in effect on the date incurred on the
applicable Obligation. After deduction of these expenses, Investor may apply the proceeds of disposition to the
Obligations In the order and amounts it elects.

5.3

Commercially Reasonable. In addition to other means which are commercially reasonable: (a) commercially
reasonable notice Is written notice sent to any address of Issuer given by Issuer to Investor in conjunction with
this Agreement at least 10 calendar days (counting the day of sending) before the date of a proposed
disposition of Collateral; and (b) commercially reasonable means of disposition of Collateral includes a sale
through a market of that type of Collateral and through a llcensed sales company for the type of Collateral
disposed of.
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6.

MISCELLANEOUS PROVISIONS.
6.1

True Information. Issuer warrants that all information, statements and warranties given by or on behalf of
Issuer to Investor in connection with this Agreement or the Obligations are true and correct.

6.2

Collections. (a) At any time Investor may, and Issuer shall upon request, notify Issuer's account debtors and
obligors on instruments to make payment directly to Investor. Investor may enforce collection of, settle,
compromise, extend or renew the indebtedness of such account debtors and obligors. Unless this notification is
given, Issuer, as agent of Investor, shall collect accounts and instruments. (b) When required by Investor, all
proceeds of Collateral received by Issuer shall be held by Issuer upon an express trust for Investor, shall not be
commingled with any other funds or property of Issuer and shall be turned over to Investor in precisely the form
received (but endorsed by Issuer, If necessary for collection) not later than the third business day following the
date of receipt. All proceeds of Collateral received by Investor directly or from Issuer shall be applied against
the Obligations in such order and at such time as Investor shall determine.

6.3

Maintenance of Security Interest. To the extent permitted by law, Issuer shall pay all expenses, and upon
request take any action reasonably deemed advisable by Investor, to preserve the Collateral or to establish,
determine priority of, perfect, continue as perfected, preserve, enforce br terminate Investor's rights and
interests under this Agreement.

6.4

Power of Attorney. Issuer hereby irrevocably appoints Investor as Issuer's attorney-in-fact to act for Issuer
with full authority in the place and name of Issuer to take any action and to execute any instrument which the
Investor may deem advisable to accomplish the purposes of this Agreement, including authority: (a) to endorse,
collect, sue for, compromise and receive any drafts, instruments, documents or moneys due In connection with
the Collateral; (b) to file any claims or take any action or institute any proceedings which Investor may deem
desirable for the collection of any of the Collateral or otherwise to enforce the rights of Investor with respect to
any of the Collateral; (c) to disburse funds including paying insurance premiums, taxes, liens, and other costs of
preserving the Collateral; and (d) to establish, determine priority of, perfect, continue as perfected, preserve,
correct, enforce or terminate Investor's rights and Interests under this Agreement. Investor may charge its
expenses of doing so to any of the Obligations and Issuer shall pay them upon demand with Interest from the
date incurred at the rate In effect on the date Incurred on the applicable Obligation.

6.5

Unauthorized Disposition and False Statements. Issuer understands that the unauthorized disposition of
Collateral or making a false statement or report to Investor in connection with a Bond could result in cMl and
criminal consequences to Issuer (Federal Statutes 18 U.S.C. 658 and 1014).

6.6

Waiver. The failure or delay of Investor to enforce any right shall not be construed as a waiver of the right.
Investor's waiver of any default shall not constitute a waiver of any prior or subsequent default. Investor waives
only those rights specified in a writing signed by Investor. The provisions of this Agreement shall not be
modified or waived by any course of dealing or trade usage.

6.7

Investor Not Liable. Investor has no duty to exercise or to withhold the exercise of any of the rights and
powers expressly or implicitly granted to it in this Agreement and shall not be responsible for any failure to do
so or delay in so doing. Investor has no duty to protect, insure or realize upon the Collateral. Issuer releases
Investor from all liability for any act or omission relating to the Obligations, the Collateral or this Agreement
except Investor's willful misconduct.

6.8

Persons Bound. Each person signing this Agreement, other than the Investor, is an Issuer. The Obligations of
all Issuers are joint and several, and all Issuers hereby acknowledge receipt of all proceeds of the Bond. This
Agreement benefits Investor, its successors, and assigns. This Agreement binds the Issuer, the Issuer's heirs,
personal representatives, successors, and assigns, and all persons who become bound as an Issuer under this
Agreement.

6.9

Agency. Until Investor is prospectively notified in writing by Issuer to the contrary, Investor may rely upon the
following: {a) If Issuer is two or more Individuals, the act or signature of any one of them shall bind them all; (b)
If Issuer Is a partnership, each partner Is fully authorized to act for the partnership in all matters governed by
this Agreement; (c) If Issuer is a corporation, each officer is fully authorized individually to act for and bind the
corporation in all matters governed by this Agreement (d} if issuer is a limited liability company, each manager
is fully authorized individually to act for and bind the limited llability company In all matters governed by this
Agreement.
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6.1 o Cumulative Rights. All rights and remedies of Investor in this Agreement are cumulative and are in addition to
other rights and remedies given in this Agreement or in any evidence of or document associated with the
Obligations or provided by law.

6.11

Termination. This Agreement shall continue In effect for all Obligations to Investor arising prior to the filing of a
UCC Termination Statement covering all Collateral. Issuer instructs Investor not to file a UCC Termination
Statement until requested by Issuer.

6.12

Interpretation. This Agreement shall be governed by the laws of the state in which Investor's office originating
the credit is located. In this Agreement, "including" means "Including but not limited to" and indicates an
illustrative and incomplete listing.

6.13

Intentionally Omitted.

6.14

Public FIiings. The Issuer hereby authorizes the Investor to file all fmancing statements describing the
Collateral, and all amendments thereto, in any offices as the Investor, in its sole discretion, may determine. The
Issuer hereby also authorizes the Investor to file all effective financing statements describing the Collateral
pursuant to 7 U.S.C. Section 1631, and all amendments thereto, in any offices as the Investor, in its sole
discretion, may determine.

6.15

Government Program Payments. If the Collateral includes federal or state government program entitlements
or payments, the Issuer shall execute and deliver to the Investor all assignments, transfers, and other
documents required by the Investor to transfer, convey, and assign to the Investor all such federal and state
government program entitlements, payments, rights to payment whether or not earned by performance,
accounts, general intangibles, and benefits.

6.16

Issuer Names. For each Issuer that Is not an individual, the legal name of each such Issuer is as set forth in
the Bond or an addendum thereto, or in this Agreement. No Issuer has used any trade name, assumed name,
or other name except those set forth in the Bond or an addendum thereto, or in this Agreement. The Issuer
shall give the Investor written notice at least 30 days before the date of (1) any change in any Issuer's name or
(2) any use by any Issuer of another name.

6.17

Registered Organizations. If any Issuer is a Registered Organization, as that term is defined in the UCC, all
information provided by such Issuer to the Investor concerning the state of organization for such Issuer is true,
accurate, and complete. No Issuer shall change Its state of organization without the prior written consent of the
Investor. Issuer shall provide the Investor with written notice at least 30 days before the date any Issuer takes
any action to change its state of organization.

6.18 Addresses of Issuer. If any Issuer is an individual or an entity that is not a Registered Organization, all
information provided by the Issuer to the Investor concerning the address of an lndtvrdual Issuer's residence or
the address of the chief executive office of an entity that is not a Registered Organization is true, accurate, and
complete. No Individual Issuer shall change that address of residence without providing written notice to the
Investor at least 30 days before the effective date of such address change. No Issuer that is an entity that Is not
a Registered Organization shall change that address of the chief executive office without providing written
notice to the Investor at least 30 days before the effective date of such address change.
6.20

Purchase Money Security Interests. To the extent that the Issuer uses proceeds of the Bond extended by the
Investor to purchase Collateral, Issuer's repayment of the Bond shall apply on a "first-in-first-our basis so that
the portion of the Bond used to purchase a particular item of the Collateral shall be paid in the chronological
order the Issuer purchased the Collateral.

6.21

Reporting. The Investor, its agents, successors, and assigns may report Issuer's names and information
regarding this Bond and all of Issuer's past and future bonds to credit reporting agencies.

6.22

Authorization for Access to Information. Issuer acknowledges and agrees that the verification or
reverification of any information, whether contained In the Issuer's Bond application or in any other manner
supplied by the Issuer to the Investor in connection therewith, may be made at any time by the Investor, its
agents, successors, or assigns, either directly or through a credit reporting agency, from any source whether
named in the Issuer's Bond application or otherwise provided to the Investor by the Issuer.

6.23 Modification. No modification of this document or any related document shall be enforceable unless in
writing and signed by the party against whom enforcement Is sought. Oral agreements or commitments to
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loan money, extend credit, or to forbear from enforcing repayment of a debt Including promises to
extend or renew such debt are not enforceable, regardless of the legal theory upon which It Is based
that Is In any way related to the credit agreement. To protect you (the Issuer) and us (the Investor) from
misunderstanding or disappointment, any agreements we reach covering such matters are contained In
this writing, which is the complete and exclusive statement of the agreement between us, except as we
may later agree in writing to modify It.

f..

Il

THIS AGREEMENT INCLUDES ALL THE PROVISIONS ON ADDITIONAL PAGES OF THIS AGREEMENT.
BY SIGNING, ISSUER ACKNOWLEDGES THAT ISSUER HAS READ ALL OF THESE PROVISIONS AND
HAS RECEIVED AN EXACT COPY OF THIS AGREEMENT.
Issuer's State{s) of Residence or Organization: Idaho
Dated: _

I·

__.1:J,..._J"-Lo_ _ __,, 200..J_

ISSUER:
Gordon Paving Co., Inc., an Idaho Corporation
Northwest Sand & Gravel, Inc., an Idaho Corporation
Blackrock Land Holdings.LLC, an Idaho Limited Liability Company

Name: Brian Hansen, in his capacity as
Secretary of Gordon Paving Company, Inc.,
Secretary of Northwest Sand & Gravel, Inc.,
Member of Blackrock Land Haldi s, LLC

Name: Brandon Hansen, in his capacity as
Vice President of Gordon Paving Company, Inc.,
Vice President of Northwest Sand & Gravel, Inc.,
Member of Blackrock Land Haldi s, LLC

GP:2066199v1
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7616456500 5603978
GRANT OF SECURITY INTEREST. For value received, the undersigned Issuer, whether one or more, grants to
Agri-Access®, * {"Investor"), whose address Is at PO Box 7438, 3555 9th Street, Ste 400, Rochester MN, 55901 a
security interest in all of the Issuer's rights, title, and Interest in the property described in Section 2, including all
rights to transfer an interest in the Collateral ("Collateral"), to secure the payment and performance of the
obligations described in Section 3 ( 0bligations"). All capitalized terms used in this Security Agreement shall have
the meaning as set forth in the Bond Purchase Agreement, any Bonds issued thereunder, or in the Uniform
Commercial Code (the BUCC"), as enacted in the State of Iowa, and as amended from time to time and such
meanings shall automatically change at the time that any amendment to the UCC, which changes such meanings,
shall become effective.

1.

0

2.

COLLATERAL DESCRIPTION. The Collateral is the property described as follows: All accounts receivables,
accounts, deposit accounts, chattel paper, inventory, machinery, equipment, motor vehicles, foctures, contract
rights, investment property, payment intangibles and general intangibles, including, but not limited to, all trade
names, customer lists, goodwill, telephone numbers, websites, & related assets, instruments, & investments of
the issuer; and to the extent not included In the foregoing as original collateral, the proceeds and products of the
foregoing.

3.

OBLIGATIONS SECURED. "Obligations" means the obligation of the Issuer to:
a.
Pay the entire principal balance of any and all Bonds {the "Bonds") in the original principal amount of
$1,000,000.00 dated April 30, 2008, issued pursuant to a Bond Purchase Agreement dated April 30, 2008 (the
dBond Purchase Agreement') between Issuer and Investor together with all amendments, extensions, renewals,
and replacements thereof;
b.
Pay all amounts, including, without limitation, interest, premiums, fees, attorneys' fees and legal expenses
(to the extent permitted by applicable law), for which Issuer is Hable under the Bond, the Bond Purchase
Agreement or any Bond Security Document; and
c.
Perform and observe all of the warranties, agreements and terms set forth In the Bonds, the Bond
Purchase Agreement and the Bond Security Documents, and any and all documents related thereto, as they may
be amended, modified, extended, or restated.

ISSUER'S DUTIES REGARDING COLLATERAL.

4.
4.1

Ownership Warranty. Issuer warrants that Issuer is the absolute owner of all Collateral free of all interests,

liens, encumbrances, options and security interests except: (a) Investor's security Interest and (b) those
disclosed to Investor by Issuer in writing and accepted by Investor.
4.2

Residence and Location. Issuer's principal place of business, or, if Issuer is a Registered Organization, the
State of Organization, is in the state shown above Issuer's signature. The Issuer has provided the Investor with
information concerning the location of the Collateral and the Issuer warrants to the Investor that such
information is true, accurate, and complete. Except with the prior written consent of the Investor and not in the
event of default, the Issuer shall not remove any Collateral from any location as provided to the Investor except
as disposed of as inventory in the ordinary course of business. Issuer shall immediately inform Investor in
writing of any change in Issuer's address or the location of the Collateral.

4.3

Records and Reports. Issuer shall keep permanent records of all material information on the acquisition,

maintenance, identification and disposition of all Collateral in a form acceptable to Investor. Investor shall have
the right to examine and copy these records at reasonable times and places. Issuer's records are kept at
Issuer's present residence and shall not be removed from the state of Issuer's present residence. Issuer agrees
to furnish Investor with written reports on the Collateral with content and at times as Investor may reasonably
request.
4.4

Maintenance of Collateral. Issuer shall: (a) care for the Collateral In accordance with good commercial
practices and not permit its value to be impaired; (b} keep it free from all liens, encumbrances and security

• Agri-Access® is a division and trademark of AgStar Flnanclal Services, ACA All references to Investor herein shall refer to AgStar Financial Services,
ACA.
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interests (other than those created or expressly permitted by this Agreement or the Bond Purchase
Agreement); (c) defend it against all claims and legal proceedings by persons other than Investor; (d} pay and
discharge when due all taxes, license fees, levies and other charges upon it; (e) not permit it to become a
fixture or an accession to other goods except as specifically authorized in a writing signed by Investor; and (f)
not permit it to be used in violation of any law, regulation or policy of insurance. Loss of or damage to the
Collateral shall not release Issuer from any of the Obligations.
4.5

Insurance. Issuer shall keep all Collateral and Investor's interest In it insured pursuant to the provisions of the
Bond Purchase Agreement.

4.6

Inspection. Issuer shall permit and assist Investor to verify and inspect the Collateral wherever located at
reasonable times.

5.

DEFAULT.
5.1

Default by Issuer. Each of the following constitutes a default under this Agreement by Issuer ("Default''): (a)
Failure to pay when due any principal, interest, advances, late charges, costs, attorneys' fees or other charges
incurred on any of the Obligations; (b) The sale or other disposition of any of the Collateral when it is not
authorized by this Agreement; (c) Failure to perform or observe any warranty, agreement or obligation
contained in this Agreement or In any Bond Security Agreement , Bond application or any evidence of or
document relating to any of the Obligations; (d) Any warranty or information given to Investor In connection with
this Agreement or any of the Obligations is false in any material respect when made; (e) Loss, theft, substantial
damage, destruction or encumbrance of any of the Collateral or the making of any levy, seizure or attachment
against it; (f) The acceleration of the maturity of Issuer's indebtedness to any other creditor; (g} The death,
dissolution or termination of existence, insolvency, business failure, appointment of a receiver for any property,
assignment for the benefit of creditors, the commencement of any proceeding under any bankruptcy or
insolvency laws, of, by, or against Issuer or any guarantor or surety of Issuer; (h) Failure of any of Issuer's
account debtors or obligors to make payment when due or to honor Investor's security interest; (I) The
occurrence of any event which causes Investor In good faith to believe that the Obligations are inadequately
secured or the prospect of payment, performance or realization on the Collateral Is impaired.

5.2

Investor's Remedies. Investor, in addition to other rights and remedies provided in this Agreement or in any
evidence of or document associated with the Obligations or provided by law, may do any one or more of the
following if a Default occurs under Section 5.1: (a) Declare any or all Obligations immediately due and payable;
(b) Refuse to make advances under any commitment; (c} Exercise all rights and remedies of a Investor under
the Uniform Commercial Code; (d} Without notice to the Issuer or Judicial process, peaceably enter upon any
premises where the Collateral is located, take possession of all or any part of it, and remove lt from the
premises; (e) Require Issuer at Issuer's expense to assemble all or part of the Collateral as directed by Investor
and make it available to Investor at a place to be designated by Investor which is reasonably convenient to both
parties; (f) Sell, lease or otherwise dispose of all or any part of the Collateral, without notice to Issuer except as
required by law, in one or more parcels at public or private proceeding on such terms as Investor may deem
commercially reasonable; (g) Occupy and use the Issuer's premises to preserve and care for Collateral; (h)
Collateral that is perishable and may decline rapidly In value and Investor at Issuer's expense may protect,
preserve, take possession, and sell such Collateral at private sale;(i) Require Issuer to reimburse Investor out
of proceeds from the disposition of Collateral or otherwise for expenses Incurred by Investor in protecting or
enforcing its rights under this Agreement. These expenses include the expenses of retaking, holding, preparing
for sale or other disposition, and selling or disposing of the Collateral and, to the extent not prohibited by law,
attorneys' fees and legal expenses. Investor may charge these expenses to any of the Obligations and Issuer
shall pay them upon demand with interest from the date incurred at the rate in effect on the date incurred on the
applicable Obligation. After deduction of these expenses, Investor may apply the proceeds of disposition to the
Obligations in the order and amounts it elects.

5.3

Commercially Reasonable. In addition to other means which are commercially reasonable: (a) commercially
reasonable notice is written notice sent to any address of Issuer given by Issuer to Investor in conjunction with
this Agreement at least 10 calendar days (counting the day of sending) before the date of a proposed
disposition of Collateral; and (b) commercially reasonable means of disposition of Collateral includes a sale
through a market of that type of Collateral and through a licensed sales company for the type of Collateral
disposed of.
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6.

MISCELLANEOUS PROVISIONS.
6.1

True Information. Issuer warrants that all Information, statements and warranties given by or on behalf of
Issuer to Investor in connection with this Agreement or the Obligations are true and correct.

6.2

Collections. (a) At any time Investor may, and Issuer shall upon request, notify Issuer's account debtors and
obligors on instruments to make payment directly to Investor. Investor may enforce collection of, settle,
compromise, extend or renew the Indebtedness of such account debtors and obligors. Unless this notification is
given, Issuer, as agent of Investor, shall collect accounts and Instruments. (b) When required by Investor, all
proceeds of Collateral received by Issuer shall be held by Issuer upon an express trust for Investor, shall not be
commingled with any other funds or property of Issuer and shall be turned over to Investor in precisely the form
received {but endorsed by Issuer, If necessary for collection) not later than the third business day following the
date of receipt. All proceeds of Collateral received by Investor directly or from Issuer shall be applied against
the Obligations in such order and at such time as Investor shall determine.

6.3

Maintenance of Security Interest. To the extent permitted by law, Issuer shall pay all expenses, and upon
request take any action reasonably deemed advisable by Investor, to preserve the Collateral or to establish,
determine priority of, perfect, continue as perfected, preserve, enforce or terminate Investor's rights and
interests under this Agreement.

6.4

Power of Attorney. Issuer hereby irrevocably appoints Investor as Issuer's attorney-In-fact to act for Issuer
with full authority in the place and name of Issuer to take any action and to execute any instrument which the
Investor may deem advisable to accomplish the purposes of this Agreement, including authority: (a) to endorse,
collect, sue for, compromise and receive any drafts, instruments, documents or moneys due in connection with
the Collateral; (b) to file any claims or take any action or Institute any proceedings which Investor may deem
desirable for the collection of any of the Collateral or otherwise to enforce the rights of Investor with respect to
any of the Collateral; {c} to disburse funds including paying insurance premiums, taxes, liens, and other costs of
preserving the Collateral; and (d) to establish, determine priority of, perfect, continue as perfected, preserve,
correct, enforce or terminate Investor's rights and interests under this Agreement. Investor may charge its
expenses of doing so to any of the Obligations and Issuer shall pay them upon demand with interest from the
date incurred at the rate in effect on the date Incurred on the applicable Obligation.

6.5

Unauthorized Disposition and False Statements. Issuer understands that the unauthorized disposition of
Collateral or making a false statement or report to Investor In connection with a Bond could result In civil and
criminal consequences to Issuer (Federal Statutes 18 U.S.C. 658 and 1014).

6.6

Waiver. The failure or delay of Investor to enforce any right shall not be construed as a waiver of the right.
Investor's waiver of any default shall not constitute a waiver of any prior or subsequent default Investor waives
only those rights specified in a writing signed by Investor. The provisions of this Agreement shall not be
modified or waived by any course of dealing or trade usage.

6.7·

Investor Not Liable. Investor has no duty to exercise or to withhold the exercise of any of the rights and
powers expressly or Implicitly granted to It in this Agreement and shall not be responsible for any failure to do
so or delay in so doing. Investor has no duty to protect, Insure or realize upon the Collateral. Issuer releases
Investor from all liability for any act or omission relating to the Obligations, the Collateral or this Agreement
except Investor's wlllful misconduct.

6.8

Persons Bound. Each person signing this Agreement, other than the Investor, is an Issuer. The Obligations of
ail Issuers are joint and several, and all Issuers hereby acknowledge receipt of all proceeds of the Bond. This
Agreement benefits Investor, its successors, and assigns. This Agreement binds the Issuer, the Issuer's heirs,
personal representatives, successors, and assigns, and all persons who become bound as an Issuer under this
Agreement.

6.9

Agency. Until Investor is prospectively notified in writing by Issuer to the contrary, Investor may rely upon the
following: (a) If Issuer is two or more individuals, the act or signature of any one of them shall bind them all; (b)
If Issuer is a partnership, each partner is fully authorized to act for the partnership in all matters governed by
this Agreement; {c) If Issuer is a corporation, each officer is fully authorized individually to act for and bind the
corporation in all matters governed by this Agreement (d) if issuer is a limited liability company, each manager
is fully authorized individually to act for and bind the limited liability company in all matters governed by this
Agreement.
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6.10 Cumulative Rights. All rights and remedies of Investor in this Agreement are cumulative and are in addition to
other rights and remedies given in this Agreement or in any evidence of or document associated with the
Obligations or provided by law.
6.11

Termination. This Agreement shall continue in effect for all Obligations to Investor arising prior to the filing of a
UCC Termination Statement covering all Collateral. issuer instructs Investor not to file a UCC Termination
Statement until requested by Issuer.

6.12 Interpretation. This Agreement shall be governed by the laws of the state in which Investor's office originating
the credit Is located. In this Agreement, "including" means "Including but not limited to" and indicates an
illustrative and incomplete listing.
6.13 Intentionally Omitted.
6.14 Public FIiings. The Issuer hereby authorizes the Investor to file all financing statemen~ describing the
Collateral, and all amendments thereto, in any offices as the Investor, in its sole discretion, may determine. The
Issuer hereby also authorizes the Investor to file all effective financing statements describing the Collateral
pursuant to 7 U.S.C. Section 1631, and all amendments thereto, in any offices as the Investor, in Its sole
discretion, may determine.
6.15 Government Program Payments. If the Collateral includes federal or state government program entitlements
or payments, the Issuer shall execute and deliver to the Investor all assignments, transfers, and other
documents required by the Investor to transfer, convey, and assign to the Investor all such federal and state
government program entitlements, payments, rights to payment whether or not earned by performance,
accounts. general Intangibles, and benefits.
6.16 Issuer Names. For each Issuer that is not an individual, the legal name of each such Issuer Is as set forth in
the Bond or an addendum thereto, or in this Agreement. No Issuer has used any trade name, assumed name,
or other name except those set forth in the Bond or an addendum thereto, or In this Agreement The Issuer
shall give the Investor written notice at least 30 days before the date of (1) any change in any Issuer's name or
(2) any use by any Issuer of another name.
6.17

Registered Organizations. If any Issuer is a Registered Organization, as that term is defined In the UCC, all
Information provided by such Issuer to the Investor concerning the state of organization for such Issuer is true,
accurate, and complete. No Issuer shall change its state of organization without the prior written consent of the
Investor. Issuer shall provide the Investor with written notice at least 30 days before the date any Issuer takes
any action to change Its state of organization.

6.18 Addresses of Issuer. If any Issuer is an Individual or an entity that is not a Registered Organization, all
information provided by the Issuer to the Investor concerning the address of an individual Issuer's residence or
the address of the chief executive office of an entity that is not a Registered Organization is true, accurate, and
complete. No individual Issuer shall change that address of residence without providing written notice to the
Investor at least 30 days before the effective date of such address change. No Issuer that is an entity that is not
a Registered Organization shall change that address of the chief executive office without providing written
notice to the Investor at least 30 days before the effective date of such address change.
6.20

Purchase Money Security Interests. To the extent that the Issuer uses proceeds of the Bond extended by the
Investor to purchase Collateral, Issuer's repayment of the Bond shall apply on a ''first-In-first-out" basis so that
the portion of the Bond used to purchase a particular Item of the Collateral shall be paid in the chronological
order the Issuer purchased the Collateral.

6.21

Reporting. The Investor, its agents, successors, and assigns may report Issuer's names and information
regarding this Bond and all of Issuer's past and future bonds to credit reporting agencies.

6.22 Authorization for Access fo Information. Issuer acknowledges and agrees that the verification or
reverification of any information, whether contained in the Issuer's Bond application or in any other manner
supplied by the Issuer to the Investor in connection therewith, may be made at any time by the Investor, its
agents, successors, or assigns, either directly or through a credit reporting agency, from any source whether
named in the Issuer's Bond application or otherwise provided to the Investor by the Issuer.
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6.23 Modification. No modification of this document or any related document shall be enforceable unless in
writing and signed by the party against whom enforcement is sought. Oral agreements or commitments to

loan money, extend credit, or to forbear from enforcing repayment of a debt including promises to
extend or renew such debt are not enforceable, regardless of the legal theory upon which It Is based
that is in any way related to the credit agreement. To protect you (the Issuer) and us (the Investor) from
misunderstanding or disappointment, any agreements we reach covering such matters are contained in
this writing, which Is the complete and exclusive statement of the agreement between us, except as we
may later agree In writing to modify It.
THIS AGREEMENT INCLUDES ALL THE PROVISIONS ON ADDITIONAL PAGES OF THIS AGREEMENT.
BY SIGNING, ISSUER ACKNOWLEDGES THAT ISSUER HAS READ ALL OF THESE PROVISIONS AND
HAS RECEIVED AN EXACT COPY OF THIS AGREEMENT.
Issuer's State(s) of Residence or Organization: Idaho
Dated:

4"-JO

,200~

ISSUER:
Gordon Paving Company, Inc., an Idaho Corporation
Northwest Sand & Gravel, Inc., an Idaho Corporation
Blackrock Land Holdings, L. .C., an Idaho Limited Liability Company

Name: Brian Hanse , in his capacity as
Secretary of Gordon Paving Company, Inc.,
Secretary of Northwest Sand & Gravel, Inc.•
Member of Blackrock Land Holdi s, L.L.C.

Name: Brandon Hansen, In his capacity as
Vice President of Gordon Paving Company, Inc.,
Vice President of Northwest Sand & Gravel, Inc.,
Member of Blackrock Land Holdin , L.L.C.

GP:2066199 v1
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SPECIFIC GUARANTY AGREEMENT
As an inducement to Agri-Access®,* a federally chartered corporation ("Investor") to extend or continue
credit to Gordon Paving Company, Inc., an Idaho corporation, Northwest Sand & Gravel, Inc., an Idaho
Corporation, and Blackrock Land Holdings, L.L.C., an Idaho Limited Liability Company ("Issuer'', whether one
or more). but without obligation on Investor to do so, the undersigned ("Guarantor", whether one or more)
agrees as follows (Guaranty): _

1.
OBLIGATIONS GUARANTEED. Guarantor by this Guaranty irrevocably, absolutely, and
unconditionally
guarantees to Investor the full and punctual payment and performance of the following
(the "Obligations"):
a.
Payment of the entire principal balance of a Bond (the "Bond"} in the original principal amount of
$1,000,000.00, dated April 30, 2008, issued pursuant to a Bond Purchase Agreement dated April 30,
2008, (the "Bond Purchase Agreement") between Issuer and Investor together with all amendments,
extensions, renewals, and replacements thereof;
b.
Payment of all amounts, including, without limitation, interest, premiums,. fees, reasonable
attorneys' fees and legal expenses (to the extent permitted by applicable law), for which Issuer is liable
under the Bond, the Bond Purchase Agreement or any Bond Security Document; and
c.
The performance and observance by the Issuer of all of the warranties, agreements and terms
set forth in the Bond, the Bond Purchase Agreement and the Bond Security Documents, and any and
all documents related thereto, as they may be amended, modified, extended, or restated.
The liability of Guarantor under this Guaranty is unlimited in amount, unless this provision is
checked and completed:

D The liability of Guarantor under this section 1 is limited to not more than $_ _ _ _ _ _ __
2.

WAIVER AND CONSENT. Guarantor waives diligence, presentment, protest, notice of dishonor, notice
of default by Issuer, demand for payment, extension of time for payment, notice of acceptance of this
Guaranty, and indulgences and notices of very kind, provided, however, that nothing herein shall waive
Guarantor's right to assert in good faith payment or performance of any of the Obligations as a defense
to a claim relating to such Obligations, to the extent of such payment or performance. If the Issuer is a
corporation, Guarantor waives any rights of ,subrogation, indemnity, reimbursement and contribution
which would otherwise be acquired by Guarantor by reason of its payment of any part of the
Obligations, unless and until irrevocable payment in full of the Obligations has been received by
Investor. Investor may do the following from time to time without notice to, or consent of, Guarantor and
without affecting Guarantor's liability under this Guaranty:
a.
Change the terms of the Obligations or of any debts or liabilities of Issuer including without
limitation renew, extend or accelerate the time for payment or performance and change the interest
rate.
b.

Release, settle or compromise any debts or liabilities of Issuer.

c.
Exchange, modify, release, impair, or fall to perfect a security interest in, any collateral securing
the Obligations.
Guarantor shall remain liable until all terms of the Obligations are fully performed by Issuer,
notwithstanding any event that would, in the absence of these provisions, result in the discharge of
Guarantor.
• Agrl-Access® Is a division and trademark of AgStar Financial Services, ACA All references to Investor herein shall refer to AgStar Financial Services,
ACA.
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3.

ENFORCEMENT. Investor may enforce this Guaranty without first proceeding against Issuer, any other
guarantor, any other person or any security or collateral and without first pursuing any other right or
remedy. This Guaranty remains enforceable regardless of any defenses which the Issuer may assert
on the Obligations including but not limited to failure of consideration, breach of warranty, fraud, statute
of frauds, bankruptcy, lack of legal capacity, statute of limitations, Investor liability, accord and
satisfaction, and usury, provided, however, that nothing herein shall waive Guarantor's right to assert in
.. __ goo_d_faith peyment or_perfoJ111anQe_Of!lOY of the Ob.ligati911~_~§~_cief~n~e to a clairn_ rel~tir1gtQ StJcl1_ _
Obligations, to the extent of such payment or performance .. If foreclosure or other remedy is pursued,
only the net proceeds, after deduction of all charges and expenses, shall be applied to the amount due
on the Obligations. Investor shall not be required to institute or prosecute proceedings to recover any
deficiency as a condition of payment hereunder or enforcement hereof. Investor may purchase all or
part of the collateral or security at any foreclosure or other sale for its own account and may apply the
amount bid against the amount due on the Obligations.

4.

EXPENSES OF ENFORCEMENT. If this Guaranty is enforced by Investor, Guarantor will reimburse
Investor for all expenses incurred in connection with enforcement including without limitation, collection
costs, and reasonable attorneys' fees to the extent such fees are allowable under applicable law.

5.

ALTERATION OF OBLIGATIONS. No provision of this Guaranty shall be construed to amend the
Obligations or to relieve Issuer of any Obligations hereunder. This Guaranty, together with any written
addenda, is a complete and exclusive statement of the Guaranty between the parties. No course of
dealing, course of performance, trade usage, oral agreements or parol evidence shall be used to
modify its terms.

6.

OBLIGATION OF GUARANTOR. If more than one person or party executes this Guaranty as
Guarantor, this Guaranty shall bind all such persons and parties jointly and severally. Guarantor
acknowledges that Guarantor has adequate means to obtain from the Issuer on a continuing basis,
information on the financial condition of the Issuer and that Guarantor is not relying on Investor to
provide this information, now or in the future. The liability of Guarantor shall be reinstated to the extent
the Investor is required at any time to return any amount then previously received in payment of the
Obligations for any reason including without limitation amounts recovered pursuant to preference
claims in bankruptcy proceedings of the Issuer.

7.

FINANCIAL STATEMENTS. Guarantor agrees to deliver to Investor, on or before one hundred twenty
(120) days after the end of each calendar year, a signed financial statement In a form acceptable to
Investor and dated as of December 31 of the Immediately preceding year, which financial statement
presents the financial condition (including all guaranty and other contingent obligations) of the
Guarantor as of such date, together with copies of the federal and state income tax returns, including
applicable schedules, of the Guarantor. In addition, Guarantor agrees with reasonable promptness, to
provide to Investor such further information regarding the business, operations, affairs and financial and
other condition of the Guarantor as Investor may reasonably request.

8.

MISCELLANEOUS. All rights and remedies of Investor under this Guaranty are cumulative and are in
addition to other rights and remedies Investor may have. This writing is a complete and exclusive
statement of the guaranty agreement between the parties. No course of dealing, course of
performance, trade usage, or parol evidence shall be used to modify its terms. This Guaranty shall
inure to the benefit of and may be enforced by Investor and any subsequent holder of the Obligations,
successors and assigns, and shall be binding upon and enforceable against Guarantor and the legal
representatives, heirs, successors and assigns of Guarantor. This Guaranty shall be governed by the
laws of the state of Minnesota. If there is a lawsuit, Guarantor agrees to submit to the jurisdiction of
such state, which state has the sole proper jurisdiction of any litigation over matters related to the
Guaranty. The parties agree to waive the right to any jury trial in any action brought by either against
the other.

• Agrl-Access® Is a division and trademark of AgStar Financial Services, ACA. All references to Investor herein shall refer to AgStar Financial Services,
ACA.
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9.

10;

11.

CORPORATION, LIMITED LIABILITY COMPANY, OR PARTNERSHIP. Each Guarantor that is a
corporation, limited liability company, or a partnership hereby represents and warrants to Investor that
this Guaranty has been duly authorized, executed, and delivered to Investor in furtherance of its
corporate, limited liability company, or partnership purpose and is a binding obligation of such
Guarantor.

· GONSIDERATION;· SOLVENCY; BENEFITS. .Guarantor-agreesJhat(a} the_Guarantocwill incHr:.~.ctl}'._ .. _
benefit by and from the purchase of the Bond from the Issuer pursuant to the Bond Purchase
Agreement; (b) the Guarantor is the sole member of the Issuer; (c} the Guarantor has received legal
and adequate consideration for the execution of this Guaranty and has executed and delivered this
Guaranty to Investor in good faith in exchange for reasonably equivalent value; {d) the Guarantor is not
presently insolvent and will not be rendered insolvent by virtue of the execution and delivery of this
Guaranty; (e} the Guarantor has not executed or delivered this Guaranty with actual intent to hinder,
delay or defraud the Guarantor's creditors; and (f} Investor has agreed to purchase such Bonds in
reliance upon this Guaranty.
ADDITIONAL TERMS. Additional provisions are specified below.
Guarantors shall not, individually or jointly, be permitted to invest in real estate pertaining to
the business, organization or operations of the Issuer.

DATED:
GUARANTOR: Brandon Hansen, individually

~~

By: Brandon Hansen

• Agrl-Access® Is a dMslon and trademark of AgStar Financial Services, ACA All references to Investor herein shall refer to AgStar Flnanclal Services,
ACA.
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SPECIFIC GUARANTY AGREEMENT
As an inducement to Agri-Access®, * a federally chartered corporation ("Investor") to extend or continue
credit to Gordon Paving Company, Inc., an Idaho corporation, Northwest Sand & Gravel, Inc., an Idaho
Corporation, and Blackrock Land Holdings, L.L.C., an Idaho Limited Liability Company ("Issuer", whether one
or more), but without obligation on Investor to do so, the undersigned ("Guarantor", whether one or more)
_agrees as follows_(Guaranty):__
----~-------

1.
OBLIGATIONS GUARANTEED. Guarantor by this Guaranty irrevocably, absolutely, and
unconditionally
guarantees to Investor the full and punctual payment and performance of the following
(the "Obligations"):
a.

Payment of the entire principal balance of a Bond (the "Bond") in the original principal amount of

$1,000,000.00, dated April 30, 2008, issued pursuant to a Bond Purchase Agreement dated April 30,
2008, (the "Bond Purchase Agreement") between Issuer and Investor together with all amendments,
extensions, renewals, and replacements thereof;

b.
Payment of all amounts, including, without limitation, interest, premiums, fees, reasonable
attorneys' fees and legal expenses (to the extent permitted by applicable law), for which Issuer is liable
under the Bond, the Bond Purchase Agreement or any Bond Security Document; and
c.
The performance and observance by the Issuer of all of the warranties, agreements and terms
set forth in the Bond, the Bond Purchase Agreement and the Bond Security Documents, and any and
all documents related thereto, as they may be amended, modified, extended, or restated.
The liability of Guarantor under this Guaranty is unlimited in amount, unless this provision is checked
and completed:

D The liability of Guarantor under this section 1 is limited to not more than $_ _ _ _ _ _ _ _.
2.

WAIVER AND CONSENT. Guarantor waives diligence, presentment, protest, notice of dishonor, notice
of default by Issuer, demand for payment, extension of time for payment, notice of acceptance of this
Guaranty, and indulgences and notices of very kind, provided, however, that nothing herein shall waive
Guarantor's right to assert in good faith payment or performance of any of the Obligations as a defense
to a claim relating to such Obligations, to the extent of such payment or performance. If the Issuer is a
corporation, Guarantor waives any rights of subrogation, indemnity, reimbursement and contribution
which would otherwise be acquired by Guarantor by reason of its payment of any part of the
Obligations, unless and until irrevocable payment in full of the Obligations has been received by
Investor. Investor may do the following from time to time without notice to, or consent of, Guarantor and
without affecting Guarantor's liability under this Guaranty:
a.
Change the terms of the Obligations or of any debts or liabilities of Issuer including without
limitation renew, extend or accelerate the time for payment or performance and change the interest
rate.
b.

Release, settle or compromise any debts or liabilities of Issuer.

c.
Exchange, modify, release, impair, or fail to perfect a security interest in, any collateral securing
the Obligations.
Guarantor shall remain liable until all terms of the Obligations are fully performed by Issuer,
notwithstanding any event that would, in the absence of these provisions, result in the discharge of
Guarantor.
* Agri-Access® is a division and trademark of AgStar Financial Services, ACA. All references to Investor herein shall refer to AgStar Financial Services,
ACA.
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3.

ENFORCEMENT. Investor may enforce this Guaranty without first proceeding against Issuer, any other
guarantor, any other person or any security or collateral and without first pursuing any other right or
remedy. This Guaranty remains enforceable regardless of any defenses which the Issuer may assert
on the Obligations including but not limited to failure of consideration, breach of warranty, fraud, statute
of frauds, bankruptcy, lack of legal capacity, statute of limitations, Investor liability, accord and
satisfaction, and usury, provided, however, that nothing herein shall waive Guarantor's right to assert in
_______goo.cLfaitb~aymentor_p_ertor.manceof an~of the Obligations El.$~ c:l~fense_ to a_claimrelatingjo such __
Obligations, to the extent of such payment or performance.. If foreclosure or other remedy is pursued,
only the net proceeds, after deduction of all charges and expenses, shall be applied to the amount due
on the Obligations. Investor shall not be required to institute or prosecute proceedings to recover any
deficiency as a condition of payment hereunder or enforcement hereof. Investor may purchase all or
part of the collateral or security at any foreclosure or other sale for its own account and may apply the
amount bid against the amount due on the Obligations.

4.

EXPENSES OF ENFORCEMENT. If this Guaranty is enforced by Investor, Guarantor will reimburse
Investor for all expenses incurred in connection with enforcement including without limitation, collection
costs, and reasonable attorneys' fees to the extent such fees are allowable under applicable law.

5.

ALTERATION OF OBLIGATIONS. No provision of this Guaranty shall be construed to amend the
Obligations or to relieve Issuer of any Obligations hereunder. This Guaranty, together with any written
addenda, is a complete and exclusive statement of the Guaranty between the parties. No course of
dealing, course of performance, trade usage, oral agreements or parol evidence shall be used to
modify its terms.

6.

OBLIGATION OF GUARANTOR. If more than one person or party executes this Guaranty as
Guarantor, this Guaranty shall bind all such persons and parties jointly and severally. Guarantor
acknowledges that Guarantor has adequate means to obtain from the Issuer on a continuing basis,
information on the financial condition of the Issuer and that Guarantor is not relying on Investor to
provide this information, now or in the future. The liability of Guarantor shall be reinstated to the extent
the Investor is required at any time to return any amount then previously received in payment of the
Obligations for any reason including without limitation amounts recovered pursuant to preference
claims In bankruptcy proceedings of the Issuer.

7.

FINANCIAL STATEMENTS. Guarantor agrees to deliver to Investor, on or before one hundred twenty
(120) days after the end of each calendar year. a signed financial statement in a form acceptable to
Investor and dated as of December 31 of the immediately preceding year, which financial statement
presents the financial condition {including all guaranty and other contingent obligations} of the
Guarantor as of such date, together with copies of the federal and state income tax returns, including
applicable schedules, of the Guarantor. In addition, Guarantor agrees with reasonable promptness, to
provide to Investor such further information regarding the business, operations, affairs and financial and
other condition of the Guarantor as Investor may reasonably request.

8.

MISCELLANEOUS. All rights and remedies of Investor under this Guaranty are cumulative and are in
addition to other rights and remedies Investor may have. This writing is a complete and exclusive
statement of the guaranty agreement between the parties. No course of dealing, course of
performance, trade usage, or parol evidence shall be used to modify its terms. This Guaranty shall
inure to the benefit of and may be enforced by Investor and any subsequent holder of the Obligations,
successors and assigns, and shall be binding upon and enforceable against Guarantor and the legal
representatives, heirs, successors and assigns of Guarantor. This Guaranty shall be governed by the
laws of the state of Minnesota. If there is a lawsuit, Guarantor agrees to submit to the jurisdiction of
such state, which state has the sole proper jurisdiction of any litigation over matters related to the
Guaranty. The parties agree to waive the right to any jury trial in any action brought by either against
the other.

• Agri-Access® is a division and trademark of AgStar Financial Services, ACA. All references to Investor herein shall refer to AgStar Financial Services,
ACA.
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9.

CORPORATION, LIMITED LIABILITY COMPANY, OR PARTNERSHIP. Each Guarantor that is a
corporation, limited liability company, or a partnership hereby represents and warrants to Investor that
this Guaranty has been duly authorized, executed, and delivered to Investor in furtherance of its
corporate, limited liability company, or partnership purpose and is a binding obligation of such
Guarantor.

- 10. ----CONSIDERATION; S0L\lEKCY_;_-8ENEEJTS._Guar_aotor_agr_e_e_s_tbat(a) Jb~ Guflrflntor_ will ind_ir~~tly _
benefit by and from the purchase of the Bond from the Issuer pursuant to the Bond Purchase
Agreement; (b) the Guarantor is the sole member of the Issuer: (c) the Guarantor has received legal
and adequate consideration for the execution of this Guaranty and has executed and delivered this
Guaranty to Investor in good faith in exchange for reasonably equivalent value; (d) the Guarantor is not
presently insolvent and will not be rendered insolvent by virtue of the execution and delivery of this
Guaranty; (e) the Guarantor has not executed or delivered this Guaranty with actual intent to hinder,
delay or defraud the Guarantor's creditors; and (f) Investor has agreed to purchase such Bonds in
reliance upon this Guaranty.

11.

ADDITIONAL TERMS. Additional provisions are specified below.

Guarantors shall not, individually or jointly, be permitted to invest in real estate pertaining to the
business, organization or operations of the Issuer.
DATED:

___,_¥_~_3t?_-_,d
__

GUARANTOR: Brian Ha~lvldually

~-4y: nan ansen

• Agrl-Access® Is a division and trademark of AgStar Financial Services, ACA. All references to Investor herein shall refer to AgStar Financial Services,
ACA.
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Brent R. Robinson, Esq., ISB No. 1932
W. Reed Cotton, Esq., ISB No. 8976
ROBINSON & TRIBE
Attorneys at Law
615 H Street
P.O. Box396
Rupert, Idaho 83350-0396
Telephone No. (208) 436-4717
Facsimile No. (208) 436-6804
Email Address: btr@idlawfirm.com
wrc@idlawfirm.com

FILED·•

201S JUN 26 PH ,a: 0t
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CLERK -

-------------._DEPUTY

Attorneys for Defendants

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

AGSTAR FINANCIAL SERVICES, ACA,

Case No. CV 2015-2062

Plaintiff,

vs.

NOTICE OF APPEARANCE

GORDON PAYING COMPANY, INC.,
NORTHWEST SAND & GRAVEL, INC.;
BLACKROCK LAND HOLDINGS, LLC;
BRANDON HANSEN, an individual; BRIAN
HANSEN, an individual; CAROL HANSEN
GPC NEVADA TRUST; CRAIG HANSEN
GPC NEVADA TRUST; CANYON
EQUIPMENT AND TRUCK SERVICE, INC.;
and DOE ENTITIES OWNED BY BRIAN,
BRANDON, and CRAIG HANSEN,

Fee Category:
Fee: $136.00

I. l.

Defendants.

YOU ARE HEREBY GIVEN NOTICE that GORDON PAYING COMPANY,
INC., NORTHWEST SAND & GRAVEL, INC.; BLACKROCK LAND HOLDINGS, LLC;
BRANDON HANSEN, an individual; BRIAN HANSEN, an individual; CAROL HANSEN GPC
NOTICE OF APPEARANCE -2

CV-2016-2062

NOAP
Notice of Appearance
2298
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.
NEVADA TRUST; CRAIG HANSEN GPC NEVADA TRUST; CANYON EQUIPMENT AND
TRUCK SERVICE, INC.; and DOE ENTITIES OWNED BY BRIAN, BRANDON, and CRAIG
HANSEN, the Defendants named in the above-entitled cause, have retained Brent T. Robinson and
W. Reed Cotten of the firm of Robinson & Tribe to represent them in said cause and that I hereby
appear for and on behalf of said Defendants.
YOU ARE FURTHER GIVEN NOTICE that all papers and notices in said cause of

action are to be served upon me at PO Box 396, Rupert, ID 83350-0396.
DATED this

.2:i_ ~ of June, 2015.
ROBINSON & TRIBE

By~~
Brent T. Robinson
~
Attorney for Defendants

CERTIFICATE OF SERVICE:
I HEREBY CERTIFY that a true and correct copy of the within and foregoing
instrument was served upon the following by depositing the same in the United States mail with
first-class postage prepaid, enclosed in an envelope addressed to:
Bradley J. Dixon, Esq.
Kersti H. Kennedy, Esq.
Stoel Rives LLP
101 S Capitol Blvd, Ste 1900
Boise, ID 83702
DATED this2'r1ayofJune, 2015.

Brent T. Robinson

NOTICE OF APPEARANCE -2
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From:2083899040

D1SlR1C1 COURl
I WIN fALLS CO .• IOAHO
Bradley J. Dixon, ISB No. 6167
Email: bradley. d~on@stoel.com
Kersti H. Kennedy. ISB No. 9064
Email: kersti.kennedy@stoel.com
STOEL RIVES u.r
101 S Capitol Boulevard. Suite 1900
Boise, ID 83702
Telephone: (208) 389-9000
Facsimile: (208) 389-9040

FILED

2015 JUN 30 AM II: 59
SY~~~~~--

CLERK

~~5<:....._~~~DEPUTY

Attorneys for AgStar Financial Services. ACA

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
AGSTAR FINANCIAL SERVICES, ACA,
Plaintiff,

v.
GORDON PAVING COMPANY, INC.;
NORTHWEST SAND & ORAVEL, INC.;
BLACKROCK LAND HOLDINGS, LLC;
BRANDON HANSEN, an individual;
BR1AN HANSEN, an individual; CAROL
HANSEN GPC NEVADA TRUST;
CRAIG HANSEN GPC NEVADA
TRUST; CANYON EQUIPMENT AND
TRUCK SERVICE, INC.; and DOE
ENTITIES OWNED BY BRIAN.
BRANDON, and CRAIG HANSEN,

Case No. CV-2015-2062

NOTICE OF INTENT TOTAKE
DEFAULT AGAINST DEFENDANTS

Defendants.

Plaintiff AgStar Financial Services, ACA (hereinafter "Plaintiff"} by and through its
counsel of record. Stoel Rives LLP, hereby gives notice that it intends to take default judgment
against Defendants Gordon Pavins Company, Inc., Northwest Sand & Gravel, Inc.t Blackrock

NOTICE OF INTENT TO TAKE DEFAULT AGAINST DEFENDANTS- l
79407670.10047071-00007

CV-2016-2082

NODF

Notloe of Intent to Take Default
3034
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From:2083899040

Land Holdings, LLC, Brandon Hansen, Brian Hansen. Carol Hansen GPC Nevada Tl'llSt, Craig
Hansen CPC Nevada Trust, Canyon Equipment and Truck Service, Inc.
On June 1, 2015 Plaintiff filed its Complaint.
On June 8, 201 S all Defendants were served with the Summons and Complaint.
On June 29, 2015 Robinson & Tribe served its Notice of Appearance, appearing as
counsel of record for all Defendants. The answer was due on June 29, 2015 and as of today no
answer has been filed.

Therefore, Plaintiffwm ask the Court to enter judgment by default against all Defendants

if an answer is not filed within three days following this :notice, pursuant to Rule 55(a)(l )1 Idaho

Rules of Civil Procedure.

DATED: June }Y201 s.

STOEL RIVES LLP

~le

. · on
Kersti . ennedr
Attorneys for Plaintiff

NOTICE OF INTENT TOTAKE DEFAULT AGAINST DEFENDANTS - 2
79407670.1 0047071-00007
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JUN-30-2015 11:58

.

.

From:2083899040

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on t h i s ~ of July, 2015, I served a true and
correct copy of the foregoing NOTICE OF INTENT TO TAKE DEFAULT AGAINST

DEFENDANTS in the above-entitled matter as follows:
[ ] Via U.S. Mail
Brent T. Robinson
W. Reed Cotton
ROBINSON & TRIBE
615 H Street

k-rVia Facsimile
[ ] Via Overnight Mail
[ ] Via Hand Delivery
[ ] Viaemail

P.O. Box396
Rupert, ID 83350
Facsimile: (208) 436-6804
Email: btr@idlawfum.com
Email: wrc@idlawfirm.com

Attorneys for Defendanzs

By:

NOTICE OF INTENT TO TAKE DEFAULT AGAINST DEFENDANTS· 3
79407670.1 0047071-00007
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Bradley J. Dixon, ISB No. 6167
Email: bradley.dixon@stoel.com
Kersti H. Kennedy, ISB No. 9064
Email: kersti. kennedy@stoel.com
STOEL RIVES LLP
101 S Capitol Boulevard, Suite 1900
Boise, ID 83702
Telephone: (208) 389-9000
Facsimile: (208) 389-9040

DISTRICT COURT
1WIN FAUS CO.• IOAHO
FILED

2015 JUl -8 AH JO: 13

-----tL~

8Y

----..:~:!l_-Of PUiY

Attorneys for AgStar Financial Services, ACA

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
~

AGSTAR FINANCIAL SERVICES, ACA,
Plaintiff,

v.

Case No. CV-2015-2062
APPLICATION FOR ENTRY OF
DEFAULT PURSUANT TO IRCP 55

GORDON PAVING COMPANY, INC.;
NORTHWEST SAND & GRAVEL, INC.;
BLACKROCK LAND HOLDINGS, LLC;
BRANDON HANSEN, an individual;
BRIAN HANSEN, an individual; CAROL
HANSEN GPC NEVADA TRUST;
CRAIG HANSEN GPC NEV ADA
TRUST; CANYON EQUIPMENT AND
TRUCK SERVICE, INC.; and DOE
ENTITIES OWNED BY BRIAN,
BRANDON, and CRAIG HANSEN,
Defendants.

TO:

Clerk of the District Court of the Fifth Judicial District of the State of Idaho in and
for the County of Twin Falls:
Upon the Affidavit for Entry of Default, please enter the default of Defendants Gordon

Paving Company, Inc.; Northwest Sand & Gravel, Inc.; Blackrock Land Holdings, LLC;
Brandon Hansen, Brian Hansen, Carol Hansen GPC Nevada Trust, Craig Hansen GPC Nevada
APPLICATION FOR ENTRY OF DEFAULT PURSUANT TO IRCP 55 - 1
79459724.1 004 7071-00007

ORIGINAL62

.

,.

Trust, Canyon Equipment and Truck Service, Inc. pursuant to Rule 55 of the Idaho Rules of
Civil Procedure for failure to plead, answer, or otherwise defend as provided by the Idaho Rules
of Civil Procedure.

fl

DATED: July 1 ';"2015.

STOEL RIVES

LLP

Bradley J. Dixon
Kersti H. Kennedy
Attorneys for Plaintiff

APPLICATION FOR ENTRY OF DEFAULT PURSUANT TO IRCP 55 - 2
79459724.1 0047071-00007
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Bradley J. Dixon, ISB No. 6167
Email: bradley.dixon@stoel.com
Kersti H. Kennedy, ISB No. 9064
Email: kersti. kennedy@stoel.com
STOEL RIVES LLP
101 S Capitol Boulevard, Suite 1900
Boise, ID 83702
Telephone: (208) 389-9000
Facsimile: (208) 389-9040

20J5 JUL -8 AM fG: f::,
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Attorneys for AgStar Financial Services, ACA

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
AGSTAR FINANCIAL SERVICES, ACA,
Plaintiff,
V.

GORDON PAVING COMPANY, INC.;
NORTHWEST SAND & GRAVEL, INC.;
BLACKROCK LAND HOLDINGS, LLC;
BRANDON HANSEN, an individual;
BRIAN HANSEN, an individual; CAROL
HANSEN GPC NEV ADA TRUST;
CRAIG HANSEN GPC NEV ADA
TRUST; CANYON EQUIPMENT AND
TRUCK SERVICE, INC.; and DOE
ENTITIES OWNED BY BRIAN,
BRANDON, and CRAIG HANSEN,

Case No. CV-2015-2062
AFFIDAVIT IN SUPPORT OF
APPLICATION FOR ENTRY OF
DEFAULT PURSUANT TO IRCP 55

Defendants.

STATE OF IDAHO )
) ss.
County of Ada
)
Kersti H. Kennedy, being first duly sworn, deposes and says:

AFFIDAVIT IN SUPPORT OF APPLICATION FOR ENTRY OF DEFAULT
PURSUANT TO IRCP 55 - 1
79459921.1 0047071-00007

ORIGINAL
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1.

That I am one of the attorneys for the Plaintiff and have personal knowledge of

the facts contained herein. That I make this affidavit in support of the Application for Entry of
Default in this action and for default judgment on the following facts:
2.

I certify that the name of the defaulting parties pursuant to I.R.C.P. 55(b)(2) are:

Defendants Gordon Paving Company, Inc.; Northwest Sand & Gravel, Inc.; Blackrock Land
Holdings, LLC; Brandon Hansen, Brian Hansen, Carol Hansen GPC Nevada Trust, Craig
Hansen GPC Nevada Trust, Canyon Equipment and Truck Service, Inc. All parties were served
either individually through Brandon Hansen and Brian Hansen and Brian Hansen as the
registered agent.
4.

That all Defendants were served with Summons and Complaint on June 8, 2015 in

this action and said Defendants have failed to answer Plaintiffs Complaint in person or at all
within the period of time identified within the Idaho Rules of Civil Procedure. See the Affidavits
of Service attached hereto as Exhibit A.
5.

That on June 29, 2015 Robinson & Tribe served its Notice of Appearance,

appearing as counsel of record for all Defendants, but has failed to answer Plaintiffs Complaint.
6.

On June 30, 2015, Robinson & Tribe was served with a Notice oflntent to Take

Default, but has failed to respond within the three-day time period.

-,._

DATED this

7/' day of July, 2015.

SUBSCRIBED AND SWORN to before me this

,-, µ

I -day of July
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
Agstar Financial Services, ACA

Plaintlff(s):

AFFIDAVIT OF SERVICE

vs.

case Number. cv-2015-2002

Defendant{s):

Gordon Pavrng Company, Inc., et al.

COMES NOW, Sherissa Anderson
being first duly swom upon oath, and hereby
deposes and says: That I am over the age of eighteen (18) yea~ and not a party to the action or related
to any of the parties In the above entitled action. I received a true copy of the Summons and Complaint
and delivered the same upon Gordon Paving Company, Inc. by delivering to and leaving with Brian
Hansen, Registered Agent, a person authorized to accept service on behalf of Gordon Paving Company,
Inc.

At(Address}___9_4_1_T_a_n...::g"-l_e_w_o_o_d_C_t_ _ _ _ _ _ _ _ _ _ _ __
{City, State)_:-.-.__T_w_i_n_F_a_l_l_s....,_r_n_____(ZIP)_ _ _ _8_3_3_0_1_ _

on the _a__ day of

June

, 2015, at 7 : 54 o'clock __Bm.

County of Twin Falls

)

State of Idaho

)

:ss

-5_

Subscribed and sworn to before me on this
day of ')vi.11{ ,2015 before me a Notary
Public, the affiant personally appeared, known or Identified to me to be the person whose name Is
subscribed to the within instrument, and being by me first duly sworn, declared that the statements
therein are true, and acknowledged to me that they executed the same.

c:::2.__ ~..

~.:::...---

Our Reference Number: 148131
Client Reference: Bradley J. OOtcm

~erissa Anderson

~-

~

NOTARY PUBLIC

Residing at Twln Fa~ts. ldaho

Commtuion Expires: December 31, W15
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TIMN FALLS
Agstar Financial Services, ACA

Plalntlff(s):

AFFIDAVIT OF SERVICE

vs.

Case Number: CV-2015-2062

Defendant('a):

Gordon Paving COmpany, Inc. et al.

COMES NOW,
Sherissa Anderson
being first duly sworn upon oath, and hereby
deposes and says: That I am over the age of eighteen (18) years. and not a party to the action or related
to any of the parties In the above entitled action. I received a true copy of the Summons and Complaint
and delivered the same upon Northwest Sand & Gravel, Inc. by delivering to and leaving with Brian
Hansen, Registered Agent, a person authorized to accept service on behalf of Northwest Sand & Gravel,
Inc.

At(Address)_ _ _ _9
__4
___l____T,...a._n
__g__l__e....w.._o__o"""d......c..,.t___________
(City, State)_ __.Tw........,i._n____F__a__l __l __s'-',(---"oI__
D_ _ _ _ _(ZIP}_ _ _ _a
....3...,.3.._0_1____

on the_a_ _ day of

June

County of Twin Falls

2015, at 7 : 54 o'clock .J?,m.

}

:ss
State of Idaho

)

;kt

J

Subscribed and sworn to before me on this
day of
bf,{
,2015 before me a Notary
Public, the affiant personally appeared, known or identified to me to be the person whose name is
subscribed to lhe within instrument, and being by me first duly sworn, declared that the statements
therein are true, and acknowledged to me that they executed the same.

tL=~bee-#~=~~J
~-~Notari Pubit.c

State of Idaho

~ ·....

~

OJ" ~e'e"@"Ce I\Jum~r; 4 .d$.. 32
Client Reference: &adtey J. DIX011

•.

==

~ y PUBLIC

Residing at Twin Falls, Idaho
Commission Expires: December 31, 2015
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
Agstar Financial Services, ACA

Plalntlff(s):

AFFIDAVIT OF SERVICE

vs.
Case Number: CV-2015-2062

Defendant(s):

Gordon Paving Company, Inc., et al.

COMES NOW,
Sherissa Anderson • being first duly swom upon oath, and hereby
deposes and says: That I am over the age of eighteen {18) years, and not a party to the action or related
to any of the parties in the above entitled action. I received a true copy of the Summons and Complaint
and delivered the same upon Black.rock Land Holdlngs, LLC by delivering to and leaving with Brian
Hansen, Registered Agent, a person authorized to accept service on behalf of Blackrock Land Holdings, LLC.

At{Address).____9_4_1_T_a_n-=g._l_e_w_o_o_d_C_t_ _ _ _ _ _ _ _ _ _ __
(City, State)_ _ _..::T;...;.w;..;;i=n;....;;F...;.a=l;...;,l=s""",__...I..;;;;D_ _ _ _.(ZIP}._ _ _ _ _..;.8...
3,.;:..3"""0=1on the _s__ day of

June

County of Twin Falls

2015, at 7 : 54 o'clock _Bm.

)
:ss
)

State of Idaho

Subscribed and sworn to before me on this
~ day of ) .,.. VJ f ,2015 before me a Notary
Public, the affiant personally appeared, known or identified to me to be the person whose name is
subscribed to the within instrument, and being by me first duly sworn, declared that the statements
therein are true, and acknowledged to me that they executed the same.

~~-~--~-1

:

SEAN CAPPS

~

State ot tdaho

J

Not;.n)• Puillic

) ·~-.;:-=·.,. ._ ._ ""''"'·"'="r'"·'' ·.~,.-,~~·Y::·""D:i""-..r
Our Reference Number: 146133
Client Reference: Bradley J. Dixon

~
f

/

./~
=::::::::

Sheri~~~ Anderson
~-

.

~ T A R Y PUBLIC
Residing at Twin Falls, Idaho
Commission Expires: December 31, 2015
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
Agstar Financial Services, ACA

Plalntiff(s):

AFFIDAVIT OF SERVICE

vs.
Case Number: CV-2015-2062

Defendant(s):

Gordon Paving Company, Inc., et al.

COMES NOW,
Sherissa Anderson
being first duly sworn upon oath, and hereby
deposes and says: That I am over the age of eighteen (18) years, and not a party to the action or related
to any of the parties in the above entitled action. I received a true copy of the Summons and Complaint
and delivered the same upon Brian Hansen by delivering to and leaving with:

a. _ _B......r_i..;.a_n_H_a_n..;.s,.;.e.n. . _ _ _ _, PERSONAL SERVICE (personally and in person)

At(Address)._ _ _ __.;;.,94.;;.,.;;.,l_T_a_n
__g.._l_e_w_o_o_d_C_t_ _ _ _ _ _ _ _ _ __
(City, State)

Twin Falls, ID

on the ...;;8;,,,,.__ day of

June

(ZIP),_~~8__3~3~0~1~~-2015,

County of Twin Falls

)

State of Idaho

)

at

7 : 54 o'clock ..1:2.m.

:ss

5

Jt..r. ne..

Subscribed and sworn to before me on this
day of
,2015 before me a Notary
Public, the afflant personally appeared, known or identified to me to be the person whose name Is
subscribed to the within Instrument, and being by me first duly sworn, declared that the statements
therein are true, and acknowledged to me that they executed the same.

Sherissa Anderson

6
Our Refwence Numw.146135
Client Reference: Bradley J. Dixon

~PUBLIC
Resndnng at Twin Falls, Idaho
Commission Expires: December 31, 2015
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF lWIN FALLS
Agstar Financial Services, ACA

Plalntlff(s):

AFFIDAVIT OF SERVICE

VS.

Defendant(s):

Gordon Paving Company, Inc., et al.

Case Number: CV-2015-2062

COMES NOW,
Sherissa Anderson
being first duly sworn upon oath, and hereby
deposes and says: That I am over the age of eighteen {18) years, and not a party to the action or related
to any of the parties in the above entitled action. I received a true copy of the Summons and Complaint
and delivered the same upon Brandon Hansen by delivering to and leaving with:

b.
Nicole Hansen
, SUBSTITUTE SERVICE (by leaving with a person over the
age of eighteen (18) years, who stated the below address to be the residence and usual place of abode
of themselves and the individual being served)

At:(Address)_ _ _ _...6__5__6~N.......C__a..;;.r.....r __i"""a_g..._e--.;L...a.....n...e;..,__ _ _ _ _ _ _ _ __
(City, State)____T;..;.;w...;::i=n:.....;;;.F=a=l-l=s....,_.;;;r.;;.D_ _ _ _ _(ZIP)_____
83_3,;;..0.c..1_ _ _ __

on the _a__ day of

June

2015, at 7: 46 o'clock12...m.

County of Twin Falls

:es
State of Idaho

)

'3

Subscribed and sworn to before me on this
day of ·1 ltPi l
,2015 before me a Notary
Public, the affiant personally appeared, known or Identified to me to be the person whose name is
subscribed to the within instrument, and being by me first duly sworn, declared that the statements
therein are true, and acknowledged to me that they executed the same.

~X\AJ~~~tQ&J
,:~-

Our Reference Number: 146136
Client Reference: Bradley J. Dixon

~ssaAnderson

NOTARY PUBLIC
Residing at Twin Falls, Idaho
Commission Expires: December 31, 2015
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
Agstar Financial Services, ACA

Plaintlff(s):

AFFIDAVIT OF SERVICfg

vs.
Defendant(s):

Gordon Paving Company, Inc., et al.

Case Number: CV-2015-2062

COMES NOW,
Sherissa Anderson
, being first duly sworn upon oath; and hereby
deposes and says: That I am over the age of eighteen (18) years, and not a party to the action or related
to any of the parties In the above entitled action. I received a true copy of the Summons and Complaint
and delivered the same upon Brian Hansen, Trustee of the Carol Hansen GPC Nevada Trust, on
behalf of the Carol Hansen GPC Nevada Trust by delivering to and leaving with:
a. ___B_r_i_a_n_H_a_n_s_e_n_ _ __, PERSONAL SERVICE (personally and In person)

At(Address)._______9;..;4...l____T-'a__n_g..._l'--e;...w....o__o_d___C__t ____________
(City, State)._ _T_w_1_·n_F_a_l_l_s_,,'--I_D_ _ _ _ _(ZIP),_ _ _ _
8_3_3_0_1_ _

on the __8_ _ day of

June

County of Twin Falls

2015, at 7 : 5 4 o'clock ...£..m.

)

:ss
State of Idaho

)

9

J he,..

Subscribed and sworn to before me on this
day of
l.i
,2015 before me a Notary
Public,. the affiant ~r~onally appeared, known or identified to me to be the person whose name is
subs~nbed to the within lnstrumen~ and being by me first duly swom, declared that the statements
therein are true, and acknowledged to me that they executed the same.

SEAN CAPPS
Notary Public
State of Idaho

Our Reference Number: 146147
Client Reference: Bradley J. Dixon

NOTARY PUBLIC
Residing at Twin Falls, Idaho
Commission Expires: Decemb.er 31, 2015
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
Agstar Financial Services, ACA

Plaintlff(a):

AFFIDAVIT OF SERVICE

vs.
Defendant(&):

Gordon Paving Company, Inc., et al.

Case Number: CV-2015-2062

COMES NOW, Sherissa Anderson
, being first duly sworn upon oath, and hereby
deposes and says: That I am over the age of eighteen ( 18} years, and not a party to the action or related
to any of the parties in the above entitled action. I received a true copy of the Summons and Complaint
and delivered the same upon Brandon Hansen, Trustee of the Craig Hansen GPC Nevada Trust, on
behalf of the Craig Hansen GPC Nevada Trust by delivering to and leaving with:

b.

Nicole Ean§en
• SUBSTITUTE SERVICE {by leaving with a person over the
age of eighteen {18) years, who stated the below address to be the residence and usual place of abode
of themselves and the individual being served)
At:(Address)_ _-'6""'5::..;6:::.....:N--'C=a=r:..::r:..:i::.:a:::;;g:,..:e:::.....:L::.:a=n=e=------------(Clty, State)__Tw
__
in_F_a_l_l_s_,_I_D_ _ _ _ _(ZIP)
on the_a_ _ day of

June

County of Twin Falls

83301

• 2015, at 7: 46 o'clock:e._.m.

)

:ss
St.ate of Idaho

)

C
._
Subscribed and sworn to before me on this ..,I
day of -J 0J1"
.,2015 before me a Notary
Public, the affiant personally appeared, known or identified to me to be the person whose name is
subscribed to the within instrument, and being by me first duly sworn, declared that the statements
therein are true, and acknowledged to me that they executed the same.

l

r

SEAN CAPPS
Notary Public

Stale of Idaho

',:;..-=-..;:-,.l:QJ\lwi>,,.~";"fll.W::,:m--t}JW-«.i,...:t~~P"::ll-.,;i:,,~

Our Reference Number. 146148
Client Reference: Bradtey J. Oiixon

NOTARY PUBLIC
Residing at Twin Falls, Idaho
Commission Expires: December 31, 2015

73

. . ..

'

.

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
Agstar Financial Services, ACA

Plalntiff(s):

AFFIDAVIT OF SERVICE

vs.
Defendant(s):

Gordon Paving Company, Inc., et al.

Case Number: CV-2015-2062

COMES NOW,
Sherissa Anderson
, being first duly sworn upon oath, and hereby
deposes and says: That I am over the age of eighteen (18) years, and not a party to the action or related
to any of the parties in the above entitled action. I received a true copy of the Summons and Complaint
. and delivered the same upon Canyon Equipment & Truck Service, Inc. by delivering to and leaving with
Brian Hansen, Registered Agent, a person authorized to accept service on behalf of Canyon Equipment
Truck Service, Inc.

At:{Address) _ _ __..;;..9__
4 .......
l_Tang::..ewood Ct
(City, State)_ _ _T_w_i_n_F_a_l_l_s.._,_I_D_ _ _ _(ZIP)_ _ _ _ _8_3_3_0_1_

on the ._a__ day of

June

, 2015, at

7: 54o'clock_;m.

)

County of Twin Falls

:ss
State of Idaho

)

l]

Subscribed and sworn to before me on this
day of J t.t ~J e_
,2015 before me a Notary
Public, the affiant personally appeared, known or identified to me to be the person whose name is
subscribed to the within instrument, and being by me first duly sworn, declared that the statements
therein are true, and acknowledged to me that they executed the same.

SEAN CAPPS

Notary Public
State of Idaho

Our Reference Number: 146134
Client Reference: Bradley J. Dixon

~

~

Sherissa Anderson
~ - w • '

~ ~ T A R Y PUBLIC
Residing at Twin Falls, Idaho
Commission Expires: December 31, 2015
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DISTRICT COURT

Judicial District
Cofifth
unty of lwln Falla • State of Idaho

JUL 09 2015

Bradley J. Dixon, ISB No. 6167
Email: bradley. dixon@stoel.com

By--7.~fl---:::'.~~;~~/J/f/

,..rr--

Kersti H. Kennedy, ISB No. 9064

Email: kersti. kennedy@stoel.com
STOEL RIVES LLP
101 S Capitol Boulevard, Suite 1900
Boise, ID 83702
Telephone: (208) 389-9000
Facsimile: (208) 389-9040
Attorneys for AgStar Financial Services, ACA

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
AGSTAR FINANCIAL SERVICES, ACA,
Plaintiff,

v.

Case No. CV-2015-2062

ORDER FOR DEFAULT

GORDON PAVING COMPANY, INC.;
NORTHWEST SAND & GRAVEL, INC.;
BLACKROCK LAND HOLDINGS, LLC;
BRANDON HANSEN, an individual;
BRIAN HANSEN, an individual; CAROL
HANSEN GPC NEV ADA TRUST;
CRAIG HANSEN GPC NEV ADA
TRUST; CANYON EQUIPMENT AND
TRUCK SERVICE, INC.; and DOE
ENTITIES OWNED BY BRIAN,
BRANDON, and CRAIG HANSEN,
Defendants.

This matter came before this Court pursuant to Idaho Rule of Civil Procedure 55 on
Plaintiffs Application for Entry of Default, and the Court having concluded from the pleadings
and Plaintiffs Affidavit in Support of said Application, that the Defendants Gordon Paving
Company, Inc.; Northwest Sand & Gravel, Inc.; Blackrock Land Holdings, LLC; Brandon

ORDERFORDEFAULT- 1
79460548.1 004 7071-00007
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-

c~

Hansen, Brian Hansen, Carol Hansen GPC Nevada Trust, Craig Hansen GPC Nevada Trust,
Canyon Equipment and Truck Service, Inc. have been duly served but have failed to answer
Plaintiffs Complaint.
Now therefore, it is hereby Ordered that a default shall be entered against the said
Defendants, and Plaintiff shall he aft r submit a motion for entry of default judgment.

0i~

ORDERFORDEFAULT- 2
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DISTRICT COURl
lWIN FALLS CO .• IOAHO
FILED
Brent R. Robinson~ Esq.~ ISB No. 1932
W, Reed Cotten, Esq., ISB No. 8976
ROBINSON & TRIBE
Attorneys at Law
615 H Street
P.O. Box396
Rup~ Idaho 83350~0396

2015 JUL 15 AH II : 2J
BY _________ _

CLERK
------~----DEPI 11 \

Telephone No. (208) 436-4717

Facsimile No. (208) 436--6804
Email Address: btr@idlawfinn.com
wrc@idlawfinn.com

Attorneys for Defendants

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

AGSTAR FINANCIAL SERVICES, ACA,

Case No. CV 2015-2062

Plainti~
MOTION TO DISMISS

vs.
GORDON PAVING COMPA'.NY, INC.,
NORTHWEST SAND & GRAVEL, INC.;
BLACKROCK LAND HOLDThTGS, LLC;
BRANDON HANSEN. an individual; BRIAN
HANSEN, an individual; CAROL HANSEN
GPC NEVADA TRUST; CRAIG HANSEN
GPC NEVADA TRUST; CANYON
EQUIPMENT AND TRUCK. SERVICE, INC.;
and DOE ENTITIES OWNED BY BRIAN,
BRANDON, and CRAIG HANSEN,
Defendants.

COMES NOW the Defendants GORDON PAVING COMPANY, INC.,
NORTHWEST SAND & ORAVEL, INC.; BLACKROCK LAND HOLDINGS, LLC;

BRANDON HANSEN, e.n individual; BRIAN HANSEN, an individual; CAROL HANSEN GPC
MOTTON TO DTSMTSS -1
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NEVADA TRUST; CRAIG HANSEN OPC NEVADA TR.UST; CANYON EQUIPMENT AND
TRUCK SERVICE, INC.; and DOE ENTITIES OWNED BY BRIAN, BRANDON, and CRAIG

HANSEN, by and through their attorney of record Robinson & Tribe, and moves the Court to
dismiss this matter with prejudice for the following reasons:

THE CLAIMS ARE BARRED BY THE DOCTRINE OF RES JUDICATA
1.

When a court enters a vali.d and final in an action it extinguishes all claims arising

out of the same transaction or series of transactions out of which the cause of action arose, this

claim preclusion is tbe doctrine of Res Judicata. Diamond v. Farmers Group, Inc., 804 P,2d 319.
323 (Idaho 1990). In general, "res judicata prevents litigants who were parties in a prior action
and those in privity with them from. bri.ngin.g or having to defend a claim arising from the
tr.au.saction or series oftraruactions giving rise to the first suit." Gubler By and Th,-ough Gubler

v. Brydon, 867 P.2d 981, 984 (Idaho 1994) (Citing Magic Valley Radiology P.A. v. Kolouch, 849
P .2d 109-10 (Idaho 1993)). Additionally, "[t]he bar of claim preclusion may apply even where
there is not a substantial overlap between the theories advanced iD. support of a clait:n, or in the
evidence relating to those theories." Magic Valley Radiology, P.A. v. Kolouch., 849 P.2d 107,

110 (Idaho 1993) (quoting Aldape v. Akins, 668 P.2d 130, 135 (Idaho App. 1983).
2.

Thus, if a court enters a valid final judgment, two questions must be answered to

detmnine if res judicata applies: (1) do the claims arise from. tb.e same transaction and (2) are
the par.ties i:o the subsequent law 8Uit the same or in privity with the parties from the :first. The
question of whether or not claims a.rise from the same transaction is a factual detennin.atioi:1 the
courts must determine pragmatically, "giving weight to such considerations as whether the facts
are related in time. space. origin, or motivation, whether they form a convenient trial w1it, an.d
whether their treatment as a unit conforms to the parties' e:,cpectations or business understandiug
MOTION TO DJSM1SS -2
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or usage." Aldape v. Akins, 668 P.2d 130, 135 (Ida.ho App. 1983) (Quoting RESTATEMENT

(SECOND) OF JUDGMENTS (1982) at § 24). "The Privity is established by showing that the
parties derived a direct interest in the outcome of the former litigation." Gubler, 867 P.2d 981,
984 (Idaho 1994).

3.

Here the Plaintiff is seeking to make itself whole after. it failed to collect sufficient

collateral in its 2012 acti.on (Agstarv. Northwest Sand & Gravel CV-2012-2731). (&e
Com.plaint at Pg. 7.) In its complaint the Plaintiff makes several allegations, all of which relate
back to the failure of the Defendants to fully comply with the terms of two bond purchase
agreements and their accompanyiug guaranty agreements and mortgage. Indeed the first cause
of action is for a breach of personal guaranty as to all the guarantors of those agreements. The
second, third, fourth, fifth, sixth, seventh, and eighth causes of action are for a. breaches of the
security agreements as they relate to equipment and vehicles. The remaining causes of action
relate to breaches of the security a.greeme.n.ts as tb.ey relate to deposit accounts. All of these

causes of action arise out of the original loan agreement between the Plaintiff and Defendants.
4.

In the 2012 ease, Plaintiff elected to pursue a foreclosure action against tl1e

Defendants in that case. Plaintiff claimed it was entitled to foreclose on the mortgage because
the Defendants in th.at case were in default under th.e tean.s of the bond purchase agreements.
The Plaintiff was successful in its foreclosure proceedings and sold the corresponding real estate
at a Sheriffs sale. Thereafter: Plaintiff filed a motion for entry of a deficiency judgro.e.ut against

the Defendants. which this Court denied. This case arose from the exact same set of events and

facts as the pre.sent case. The events in both cases took pJace over the e~act same time period, in
the exact same location, and wjth the sarn.e motivation, i.e. Plaintiff was trying co1Ject a debt
owed it and the Defendants were trying to keep their business afloat Furthennore, litigating all
MOTTON TO D1SMJSS -3
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of the Plaintiff's claims for what are essentially brea.ches of two con.tracts at same time would
have been convenient and conformed to the expectation that when a par.ty breaches a contract he
is sued only once and n.ot separately for every contractual brea.ch. According.ly, the two lawsuits

arise from the same transaction and the first question is answered in the affinnative.
5.

The remain.i1.lg question is on ofprivity. During the 2012 case Plaintiffs did name

the guarantors as parties to that lawsuit, they are named now and the remaining par.ties were
original defendants in the earlier case. So, the issue is if the personal guarantors derived a direct

interest from the 2012 case, or not Since they could have been personally liable for any .
deficiency judgment entered against the 2012 defendants, the guarantors were the beneficiaries
of this Court's denial of a deficiency judgment. Thus, all the elements necessary for the
application of res Judicata are present here.
WHEREFORE, Defendants pray for entry of the followjng relief:

That the Plaintiff's case be dismissed with prejudice because it is barred by the

1.

doctrine of res judicata.
2.

For attorney fees pumiant to Idaho Code§§ 12-120 and 1.2-121 and other

a:Pl'licable law.
3.

For such other and further relief in favor of Defendants, in law or equity~ the

Court may deem proper.
DATED this

Jr:'day of July, 2015.
ROBINSON & TRIBE

By

Af {;,{( >-

W. Reed Cotten
Attom.ey for Defendants
MOTION TO DJSMTSS -4
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CERTIFICATE OF SERVICE:

I HEREBY CERTIFY that a true and correct copy of the within and foregoing
instrument was served upon the following by depositing the same in the United States mail with
fi.rst~class postage prepaid, enclosed in an envelope addressed to:
Bra.dJey J. Dixon. Esq.
Kersti H. Kennedy, Esq.
Stoel Rives LLP
101 S Capitol Blvd, Ste 1900
Boise, ID 83 702
DATED

this/~ day of July, 2015.
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d1S1 RICT COURT

1 WIN FALLS co .. lOAHO
FILED
Brent R. Robinson., Esq., ISB No. 1932
W. Reed Cotten, Esq., ISB No. 8976
ROBINSON & TRIBE
Attorneys at Law
615 H Street

P.O. Box 396

2015 JUL 15 AH II : 22

_ ___.:~9--0EPII TV

Rupert, Idaho 83350-0396
Telephone No. (208) 436-4717

FacsnnileNo. (208)436--6804
Email Address:

btr@idlawfinn.com
~c@id.lawfirm.com

Attorneys for Defendants

1N Tim DISTRICT COURT OF THE FIFTH ruDICIAL DISTRICT OF 1HE
STATE OF IDAHO, lN AND FOR THE COUNTY OF TWIN FALLS
AGSTAR FINANCIAL SERVICES, ACA,

Case No. CV 201 Sw2062

Plaintiff.

MOTION TO SET ASIDE DEFAULT

vs.
GORDON PAVINO COMPANY, INC.,
NORTHWEST SAND & GRAVEL, INC.;
BLACKROCK LA.ND HOLDINGS, LLC;
BRANDON HANSEN, an individual; BRlAN
HANSEN, an individual.; CAROL HANSEN
GPC NEVADA 1RUST; CRAIG HANSEN
GPC NEVADA TRUST; CANYON

EQUIPMENT AND TRUCK SERVICE, INC.;
and DOE ENTITIES OWNED BY BRIAN)
BRANDON, and CRAIG HANSEN,
Defendants.

COMES NOW the Defendants GORDON PAVING COWANY, INC.,
NORTHWEST SAND & ORAVEL, JNC.; BLACKROCK LAND HOLD1NOS, LLC;

BRANDON HANSEN, an individual; BRIAN HANSENt an individual; CAROL HANSEN OPC
MOTION TO SET ASIDE DEFAULT -1
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NEVADA TRUST; CRAIG HANSEN GPC NEVADA TRUST; CANYON EQUIPMENT AND
TRUCK SERVICE, JNC.; and DOE ENTITIES OWNED BY BRIAN, BRANDON, and CRAIG
HANSEN, by and through their attorney of record Robinson & Tribe, and hereby moves this

Honorable Court to set a.side the default judgment en.tered against them herein on or about the 9th
day of July 2015. This motion is made pursua:nt to IRCP 55(c) and 60(b). Further facts and legal
argument are set forth in the Memorandum in Support of Motion to Set Aside Default Judgment and
.the Affidavit of Brent T. Robinson submitted concurrently herewith.
DATED this 15th day of July, 2015.

ROBINSON & TRIBE

By

tZ1~

W. Reed Cotten
Attorney for Defendants

CERTIFICATE OF SBR:VICE:
I HEREBY CERTIFY that a true and correct copy of the within and foregoing
instrument was served upon the following by depositing the same in the United States mail with
first-class postage prepaid, enclosed in an envelope addressed to:

Bradley J. Dixo11, Esq.
Kersti H. Kennedy, Esq.
Stoel Rives LLP
101 S Capitol Blvd, Ste 1900
Boise, ID 83702

DATED this 15th day of Ju.ly, 2015.

W. Reed Cotten
MOTION TO SET ASIDE DEFAULT •2
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DISTRICT COURT

1WIN FALLS CO .• IOAHO
FILED
Brent R. Robinson, Esq.2 ISB No. 1932
W. Reed Cotten, Esq., ISB No. 8976

2015 JUL I 5 AN ff: 2('.

ROBINSON & TR.ffiE
Attomcys at Law
61S H Street

AY _ _ _ _ _ __

CL£R1f-

P.O.Box 396

---S£~_rJFr1 If\.

Rupert, Idaho 83350-0396
Telephone No. (208) 436-4717
F~imile No. (208) 436"6804
Email Ad.dress: btr@idlawfum.com

wrc@idJawfimkcom
Attorneys for Defendants

IN mE DISTRICT COURT OF 1HE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNJY OF TWIN FALLS
AGSTAR FINANCIAL SERVICES, ACA,

Case No. CV 2015-2062 .

Plaintift:
MEMORANDUM IN SUPPORT OF
MOTION TO SET ASIDE DEFAULT

vs.

GORDON PAVING COMPANY, INC.,
NORTIIWEST SAND & ORAVEL, INC.;
BLACKROCK LAND HOlDINGS, LLC;
BRANDON HANSEN, an individual; BRIAN
HANSEN, an individual; CAROL HANSEN
GPC NEVADA lRUST; CRAIG HANSEN
GPC NEVADA TRUST; CANYON
EQUIPMENT AND 1RUCK SERVICE, INC.;
and DOE ENTITIES OWNED BY BRIAN.
BRANDON, and CRAIG HANSEN,
Defendants.

COMES

NOW

the Defendants GORDON PAVING COMPANY, INC.,

NORTHWEST SAND &. GRAVEL, JNC.; BLACKROCK LAND HOLDINGS, LLC;
BRANDON HANSEN. an individual; BRIAN HANSEN, an individual; CAROL HANSEN GPC
MEMORANI>UM TN SUPPORT OF MOTION TO SET ASIDE DEFAULT •l
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NEVADA TRUST; CRAIG HANSEN GPC NEVADA TRUST; CANYON EQUIPMENT AND
TRUCK SERVICE, INC.; and DOE ENTITIES OWNED BY BRIAN, BRANDON, and CRAIG
HANSEN, by and through their attorney of record Robinson & Tn"be, and respectfully submits their
Memorandum in Support of Motion to Set Aside Default
BACKGROUND
On June 8> 2015, Plaintiff served its summons and complaint in this case on Brian

Hansen. That same day Mr. Hansen tben retained the services of Robinson & Tribe and made an
appointment to see both Brent T. Robinson and W. Reed Cotten for June 15, 2015. At the same
time Mr. Hansen •s attorneys were preparing to defend against the new liti.ga.tion, Mr. Cotten was

working with him to reviseadiscoveryresponse inCV-2012~2731 (a case involving the same
parties) in anticipation of a motion for contempt in that case. Toe new case was assigned to Mr.

Cotten, w1Jo had legal '18sistant Charlotte Bossert prepare a notice of appearance in. the case. She
prepared the notice and since Mr. Cotten was out of town, Mr. Robimon filed bis Notice of

Appearance on behalf of the defendants on June 26, 2015. Thereafter Plaintift'filed jts Notice of
Intent to Take Default on June 30, 2015, and on July 9, 2015, the Court entered an Order for
Default.
Plaintiff faxed its Notice of Intent to Take Default to Robinson & Tnoe on June 30,
2015. The fax was received and fo1'\Varded to Mr. Robinson with his mail. The notice was given to
him, even though Mr. Cotten was to handle the case, because Mt. Robinson was the signatory to the
Notice of Appearance and Plaintiff's attomeys addressed to fax him. When Mr. Robro.son revie,.ved
his mail on the :m.oming of July 1, 2015, he saw the notice and dictated directions to his office staff
to give the notice to Mr. C.Otten with instructions 1o file a responsive pleading withi.11 the required
time. Unfortunately, due to a malfunction in Mr. Robinson's dictation equipment, the instnictions
MEMORANDUM IN SUPPORT OF MOTION TO SET ASIDE DEFAULT-2
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contained only a refe.rc.nce to the notice and all further in..~ction :regarding such was missing.

Because Mr. Robinson's staff did not receive the instruction to give the notice to Mr. Cotten, Mr.
Cotten never received the notice ·with its accompanying instruction. Mr. Robjnson~ believing tb.at
Mr. Cotten had :61ed a responsive plea.din& did not realize the error until after the Court entered its

Order for Default. Upon discovering that no responsive pleading was filed, Mr. Cotten immediately
filed such along with a motion to set aside default. It is clear from the actions of Mr. Hansen and his

attorneys that be intended to contest this proceeding and in no way was his lack of response willful.

ANALYSIS
The standard for setting aside a default under Rule 55(c) is either "fur good cause

shown" or the grounds found in Rule60(b). Dorion v. Keane, 283 P.3d 118, 120 (Idaho App. 201.2)
(citing Bach v. Miller, 224 P .3d 1138, l 141 (Idaho 2010)). When applying this standard, because

default judgments are disfavored, the courts should grant relief in doubtful cases in order to decide
those cases on the merits. Jon.,son v. Oxborrow, 115 P.3d 726, 729 (Idaho 2005) (citing Garren v.
S<Zccomcmno, 385 P.2d 396 (1963)). A requirement of good cause is the showing of a meritorious

defense and two other primary considerations are w:b.ether the default was willful and if setting the
default a.side would prejudice tb.e other party. Dorton, 283 P .3d at 120. The collrts should also bear
in mind that ''the required good cause showing to set aside a default under Rule 55(c) is '1ower or
more lenient than that required to set aside a defa.u1t judgment' under Rule 60(b). Dorton v. Keane,
283 P.3d 118, 122 (Ida.ho App-2012) (quotingMcFarlandv. Curtis, 854P.2d274, 279 (Idaho App.
1993)). Also, "[t]he meritorious defense requirem.ent is a pleading requirement not a burde.u of
proof." Id. (citing Russell, 144 Idaho at 63, 156 P.3d at 564; Cuevt.1-.~. 146 Idaho at 518, 198 P.3d at

747)).
In this case the Defendants meet the requi:retnents for relief under Rule 5:5(c). First,
MEMORANDUM IN SUPPORT OF MOTION TO SET ASIDE DEFAULT .:3

86

07/15/2015

10:50

2084366804

R&T LAW

PAGE

07/08

..
the Defendants have filed a meritorious defense in the form of their Motion to Dismiss. This
motion is based on the doctrine of res judicata and is plead sufficiently as to constitute a meritorious
defense here. Second, the Affidav.it of Brent T. Robinson establishes that the conduct that led to the
entry of default was not willful. Mr. Robinson filed a notice of appealm.>.ce and after receiving the
notice of intent to t.ake default, he made a reasonable effort to have a responsive plea.ding filed
vvithin the required time constraint.

Unfortunately. due to an equipment malfunction, his

instructions were never received. This is not willful conduct on the part of the defendants that gave
rise to the entry of defanlt. Fina.Uy, setting aside the default would not prejudice the Plaintiff. In
order to be prejudicial, "the setting aside of a judgment mu..ott re.,ult in greater harm than simply

delaying resolution of the case." TC! Group Life 1113. Pkm v. Knoebber, 244 F3d 691, 701 (9th
Cir.2001). In this case it is diffi.cult to see how the Plaintiff will suffer any bann beyond a delay in
resolution of'the matter.

CONCLUSION
Because the Defendants have a meritorious defense in this case, tbe c(m.duct that
allowed a default to be entered was not willful, and the lack of prejudice the Plaintiff will suffer, the

Co'Urt should set aside the default Additionally, by granting relief to the Defendants, the Court will
also comply with the policy that it should decide cases on their merits. Accordingly, the Defendants

respec1:fu1ly request that the Order for Default dated July 9, 2015, be set aside.
DATED this

f(1 day of July, 2015.
ROBINSON & TRIBE

By~
W. Reed Cotten
Attorney for Defendants
MEMORANDUM IN SUPPORT OF MOTION TO SET ASTOE DEFAULT-4
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CERTIFICATE OF SERVICE;
I HEREBY CERTIFY that a true and correct copy of the withfrl and foregoing
instr.ument was served upon the following by depositing the same in the United States mail with
first-class postage prepaid, enclosed in an envelope addressed to:
Bradley J. Dixon, Esq..
Kersti H. Kex.m.edy, Esq.
Stoel Rives LLP
101 S Capitol Blvd, Ste 1900
Boise, ID 83 702
DATED this

l~ dayofJuly, 2015.
W. Reed. Cotten
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Brent R. Robinson, Esq., ISB No. 1932
W. Reed Cotten, Esq., ISB No. 8976
ROBINSON & TR.tBE
Attorneys at Law
615 HStreet
P.O. Bo,c;396
Rupert, Idaho 83350-0396
Telephone No. (208) 436-4717
Facsimfle No. (208) 436-6804
Email Address: btr@iclla;wfinn.com

02/09

OIS7 R!CY- CDURJ
1Win FALLS C-0.• fOAHO
FILED

ZOISJUL 15 AHll:i~

--·----

BY

CLERK

~

OtPI/T\

:wrc@iJllawfinn.com
Attorneys for Defendants

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN ~1> FOR THE COUNTY OF TWIN FALLS

AOSTAR FJNANCIAL SERVICES, AC~

Case No. CV 2015-2062

Plaintiff:

vs.

AFFIDAVIT OF BRENT T. ROBINSON IN
SUPPORT OF MOTION TO SET ASIDE

GORDON PAVING COMPANY, INC.,
NORTHWEST SAND & ORAVEL, INC.;
BLACKROCK LAND HOLDINGS, LLC;
BRANDON HANSEN, an individual; BRIAN

DEFAULT

HANSEN, an m.dividual; CAROL HANSEN
GPC NEVADA TRUST; CRAIG HANSEN
GPC NEVAOA TRUST; CANYON
EQUIPl\lIENT AND TRUCK SERVICE, JNC.;
and DOE ENTITIES OWNED BY BRIAN,
BRANDON, and CRAIG HANSEN,
Defendants.

STATE OF IDAHO

)

County of Minidoka

)

) ss.
BRENT T. ROBINSON. being first duly swom on oath, deposes and states:
AffldavitofBrent T. Robinson
in S~port ofMotion to Set Aside Default-I
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That your affi.ant is one of the atto111eys for defendants Gordon Paving,

Company, Inc., Northwest Sand & Gravel, Inc., Bla.ckrock Land Holdings, LLC, Brandon Hansen,
Brian Hansen, Carol Hansen GPC Nevada Trust, Craig Hansen GPC Nevada Trust, Canyon

Equipment and Truck Service, Inc., and Doe Entities Ovrned by Brian, Brandon and Craig Hansen
and makes this affidavit in support of the Motion to Set Aside Default and that tb.e info:rmation
cootained. in this affidavit is based upon personal kD.owJedge.
2. Titat on June 8, 2015, plaintiff served a Sw.nmons and Complaint in this case on

Brian Hansen. The Summons and Complaint were also served on others.
3. That on June 15, 2015 1 Brian Hansen met with W. Reed Cotten and your affiant
and then retained the services of Robinson & Tribe to defend him an.d the other defen.dants in this

matter.
4. That Reed Cotten was assigned. the initial responsibility with respect to filing a

responsive pleading to the Complaint
5. That subsequent to Brian Hansen meeting with Reed Cotten and your affiant and

the assigIJment of the case initially to Reed Cotten, Reed Cotten asked, because he was going to be
out of town, for your affi.ant's secretary, Charlotte Bossert, to file a Notice of Appearance on behalf
of the defendants, which OCCU1Ted. on June 26~ 2015. Tha.t Notice of Appearance was signed by
your affiant.
6. That because of the filing of the Notice of Appearance by yom affiant, when a

fax was received on Ju:o.e 30) 2015, indicating a Notice of Intent to Take Default, it was placed in
the mail folder for your affiant. The faxed document was received and forwarded to your affiant
with his mai1 1 which he reviewed on the morning of July 1, 2015.

Affidavit of.Brent T. Robinson
ln S1lP,l)ort of Motion to Set A1dde Default -2
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7. That upon review of tb.e notice, your affiant dictated instructions to one of his
office staff to give the notice to Reed Cotten with the instruction to fi.le a responsive pleading within
the required time.
8. That due to the malfunction of the dictating equipment of your affi.ant, and
unknown to your affiant, the directions were not complete, namely, that the Notice of Intent to Take

Default was to be given to Reed Cotten so that he could timely file a responsive pleading.
9. That Reed Cotten uever received the notice with its accompanying instruction.
10. That your affiant believed that Reed Cotten had received the instructions and
filed a responsive pleading and did not realize the en:or until after the Court entemi its Order of

Default.
11. That upon discovery that no responsive pleading was tiled, affiant immediately
filed such, namely, a Motion to Dismiss with a Motion to Set Aside Default
12. That it is clear th.at Brian Hansen, in behalf of all of the defendants, and his

attorneys did mtend to contest this proceeding, havi.ng contested muc.h of these same matters in a
previous case and in no way was the lack of response willful.
13.

That your affiant is unaware of any prejudice Plaintiff would sustain if the

default is set aside.
FUR1HER YOUR AFFIANT SAITH NOT.

~'/,. /?'_=::::,,
BrentT.Robinson

~

Affidavit of Brent!. Robinson
in. S\lpport of Motion to Set Aside Defau.1t .3
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SUBSCRIBED AND SWORN to before me this 15th day of July, 2015.

No
Public for I9Jho
Resi ·ugat: ~
,Idaho
Commission expires; ~-.z.3 ... z. f

CERTIFICATE OF SERVICE:
I HEREBY CERTI:FY that a true and COtTect copy of the within and foregoing
instrum.eot was served upon the following by depositing the same in the United States mail with
first-class postage prepaid, enclosed in an envelope addressed to:

Bradley J. Dixon, Esq.
Kersti H. Kennedy, Esq.
Stoel Rives LLP
101 S Capitol Blvd, Ste 1900
Boise, JD 83702
DATED this

/~y of July, 2015.

Affidavit of Brent T. Roblttson
in Sul)i,ort of Motio:11 to Set A.~ide Default -4
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Brent R. Robinson, Esq., ISB No. 1932
W. Reed Cotten, Esq., ISB No. 8976
ROBINSON & TRIBE
Attomeys at Law
615 H Street
P.O.Box396
Rupert, Idaho 83350-0396

Telephone No. (208) 436-4717
Facsimile No. (208) 436-6804
Email Address: btr@id1awfum.com
wrc@idlawfinn.com
Attorneys for Defendants

IN THE DISTRICT COURT OF THE FIFTH JUDlCJAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF 1WlN FALLS
AOSTAR FINANCJAL SERVICES, ACA,

Case No. CV 2015-2062

Plwntiff,

vs.
GORDON PAVINO COMPANY, INC.,
NORTHWEST SAND & ORAVEL, INC.;
BLACKROCK LAND HOLDINGS, LLC;
BRANDON HANSEN, an individual; BRIAN
HANSEN, ~ individual; CAROL HANSEN
OPC NEVADA TR.UST; CRAIG HANSEN
GPC NEVAOA TRUST; CANYON
EQUIPMENT AND TRUCK SERVICE1 JNC.;
and DOE ENTITIES OWNED BY BRIAN,
BRANDON, and CRAIG HANSEN,

AFFIDAVIT OF W. REED COTTEN IN
SUPPORT OF MOTION TO SET ASIDE
DEFAULT

Defendants.

STATE OF IDAHO )

) ss.
County of Minidoka )

AFFIDAVIT O'F W. REED COTTEN IN SUPPORT OF MOTION TO SET ASlDE DEFAULT •l
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W. Reed Cotten, being :first duly sworn upon oath. deposes and states B$ follows:

1.

That tbis affiant is an adult resident of Idaho and makes this Affidavit on bis

own personal knowledge, is competent to testify to the matters stated herein, and this Affidavit sets
forth facts as would be admissible jn evidence.
2.

That your affiant in an attorney licensed to practice law in tbe State ofidaho,

and that he is an associate at the law finn of Robinson. &. Tribe, which office represents the
Defendants is this matter.
3.

That on June 8, 2015, your affiant received an email from Brian Hansen

indicated that Plaintiff had served him papers for a new lawsuit.

4.

That on June 15, 2015, your affiant and Brent T. Robinson met with Brian

Hansen to discuss the new lawsuit.
5.

That during this same time period yow affiax)t was revising discovery

responses and preparing for a motion for contempt in Twin Falls County Case CV-2012-2731~

which case involved the same litigants.
6.

That your affiant had the primary responsibility to respond to this litigation.

7.

That on June 22, 201S, your affiant gave the assignment to file a notice of

appearance in this case to Charlotte Bossert.
8.

That on Jtme 23, 2015, your affiant went out of town and did not return to

the office until June 29, 2015.
9.

That while your affiant vvas out of the office, Ms. Bossert did in fact prepare

a notice of appearance and in his a.bseu.c:e Mr. Robinson signed said notice and sent the same to both
the Court and the PJaintiff's attorneys.
10.

That Yorn: affiant had no knowledge that Plaintiff filed its Notice of Intent to

AFFTDAVJT OF W. RE£D COTIEN IN SUPPORT OF MOTTON TO SET ASIDE DEPAULT-2
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Take Default prior to July 14, 2015.
11.

That yollt' affiant discovered that Plaintiff had filed its Notice of Intent to

T~e .Default and that the Court had entered an order for defau1t when he checked the Court's online
records regarding this case on July 14, 2015.
12.

That upon discovery of the default your affiant reviewed the fax report from

June 30, 2015, and found that a fax was in fact received from the Plaintiffs attomeyS o:o. that day.
13.

That your affiant having not received a copy of that fax, reviewed Mr.

Robinsol.1's records from June 30, 2015, and July l, 2015, to determine if he received a copy of said
fax.
14.

That your affiant reviewed Mr. Robinson's dictation files from July l, 2015,

and found a reference to the Notice of Intent to Take Default, however any instructions pertaining to
said notice were absent from the dictation as the dictation cutoff imm.edia.tely after the refere.noe was
made.
15.

That after detennining the reason a response was not filed after Plaintifrs

Notice oflntent to Take Default, your affi.ant immediately prepared Defendants' Motion to Dismiss
and Motion to Set Amde Default alo.o.g with its accompanying memorandum and affidavits.
FURTHER THIS AFFlANT SAITH NAUGHT

DATED tbisJf)ayofJuly, 2015.

W.

Reed Cotten

A'FF1DAVl1' OF W. R'EEO COTTEN IN SUPPORT OF MOTION TO SBT ASJDE DBFAULT-3
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SUBSCRIBED AND SWORN TO

re me this L~ay of July, 2015.

CERTIFICATE OF SERVICE:
I HEREBY CERTIFY that a true and correct copy of the within and foregoing
instrument was served upon the following by depositing the same in the United States mail with

first-class postage prepaid, enclosed in an envelope addressed to:
Bradley J. Dixon, Esq.
Kem. H. Kennedy. Esq.

Stoe1 Rives LLP
1O1 S Capitol Blvd~ Ste 1900
Boise, ID 83 702
~II\

DATED this

_il_ day of July, 2015.

W. Reed Cotten

A'F'FIDAVIT 01' W. l\EED CO'.ITEN IN SUPPORT OF MOTION TO SET A.Sil)E DEPAULT-4
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DISTRICT COURT
TWlH FALLS CO., IDAHO
FILED

Bradley J. Dixon, ISB No. 6167
Email: bradley.dixon@stoel.com
Kersti H. Kennedy, ISB No. 9064
Email: kersti. kennedy@stoel.com
STOEL RIVES LLP
l O1 S Capitol Boulevard, Suite 1900
Boise, ID 83702
Telephone: (208) 389-9000
Facsimile: (208) 389-9040
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Attorneys for AgStar Financial Services, ACA

IN THE DISTRICT COURT OF 11IE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

AOSTAR FINANCIAL SERVICES, ACA,
Plaintiff,
V.

GORDON PAVING COMPANY, INC.;
NORTHWEST SAND & GRAVEL, INC.;
BLACKROCK LAND HOLDINGS, LLC;
BRANDON HANSEN. an individual;
BRIAN HANSEN, an individual; CAROL
HANSEN OPC NEVADA TRUST;
CRAIG HANSEN GPC NEVADA
TRUST; CANYON EQUIPMENT AND
TRUCK SERVICE, INC.; and DOE
ENTITIES OWNED BY BRIAN,
BRANDON, and CRAIG HANSEN,

Case No. CV-2015-2062

PLAINTIFF'S OPPOSmON TO
DEFENDANTS' MOTION TO SET ASIDE
DEFAULT

Defendants.

Plaintiff AgStar Financial Services, ACA (hereinafter "Plaintiff") by and through its
counsel of record, Stoel Ri'ves LLP. objects to Defendants' Motion to Set Aside Default received
OJl July

17, 2015.

PLAINTIFF'S OPPOSmON TO DEFENDANTSt MOTION TO SET ASIDE DEFAULT l
7954710S.1004707l..Q0007
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I. STATEMENT OF FACTS

On June 1, 2015 Plaintiff filed the Complaint in this matter. Primarily, the Com.plaint
seeks to recover on personal guarantees executed by Brian Hansen, Brandon Hansen, The Carol
Hansen GPC Nevada Trust, and The Craig Hansen GPC Nevada Trust in connection with a
series of bond-based financings. On June 29, 2015 counsel for Defendants served the Notice of
Appearance. The prior and related lawsuit was marred by delay, late filings, missed deadlines

and even the attempted disclosure of expert witnesses the evening before trial. These parties and
their counsel have pursued delay and obstruction as a tactic in these collection activities. As a
result, Plaintiff served the Notice of Intent to Talce Default Against Defendants on June 30, 2015.

On July 7, 2015, despite having had ample time to respond, Defendants failed to serve a
responsive pleading and Defendants served the Application for Entry of Default Pursuant to
IRCP 55. The Order of Default was entered by this Court on July 9, 2015. Because the

tabulation of damages is more involved than a simple affidavit of amounts due on judgment,,
Plaintiff obtained a hearing for October 19, 2015 to present its burden of proof on damages and
amo\Ults owed.
On July 15, 2015 counsel for Defendants fax filed the Motion to Set Aside Default
(hereinafter the ''Motion"), serving the same on Plaintiffs by mail. The Motion was not received
by Plaintiffs until July 17. 2015. The total sum of the argument asserted in support of the Motion

is a failure of communication between co-counsel and an admitted failure to abide by this
CoUl'f s deadlines and the Idaho Rules of Civil Procedure.

U. LEGALSTANDARD
The legal standard for a motion to set aside a default or default judgment Wlder Idaho
Rule of Civil Procedure 55(c) is ..for good cause shown." Because a default judgment has not
been entered, Idaho Rule of Civil Procedure 60(b) is not applicable. Bach v. Miller, 148 Idaho

PLAINTIFF'S OPPOSITION TO DEFENDANTS' MOTION TO SET ASIDE DEFAULT 2
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549, 552, 224 P .3d 1138, 114 l (2010). Because judgments by default are not favored, a trial
court should grant relief in doubtful cases in order to decide the case on the merits. Meyers v.

Hansen, 148 Idaho 283,287,221 P.3d 81, 85 (2009). A court's refusal to set aside entry of
default is reviewed for abuse of discretion. McGloon v. Gwynn, 140 Idaho 727, 729, 100 P.3d
621,623 (2004); McFarlandv. Curtis, 123 Idaho 931,933,854 P.2d 274,276 (Ct. App.1993).

Where the trial court makes factual findings that are not clearly erroneous, applies correct criteria
pursuant to the applicable legal standards to those facts, and makes a logical conclusion, while
keeping in mind the policy favoring relief in doubtful cases and resolution on the merits, the
court will be deemed to have acted within its discretion. See Idaho State Police ex rel. Russell v.

Parcel L· Lot 2 in Block 3, 144 Idaho 60, 62, 156 P.3d 561, 563 (2007); Suitts v. Nix, 141 Idaho
706, 708, 117 P.3d 120, 122 (200S); Shelton v. Diamond Int'[ Corp., 108 Idaho 935, 938, 703

P.2d 699, 702 (198S); Avondale on Hay den, Inc. v. Hall, 104 Idaho 321,326,658 P.2d 992. 997
(Ct. App.1983).

"One of the requirements of good cause is the showing of a meritorious defense." Bach,
148 Idaho at 553. 224 P.3d at 1142. This policy recognizes that it would be an idle exercise and

a waste of judicial resources for a court to set aside a judgment or entry of default if there is in
fact no genuine justiciable controversy. Id; Meyers, 148 Idaho at 289, 221 P.3d at 87;

Ponderosa Paint Mfg., Inc. v. Yack, 125 Idaho 310,317,870 P.2d 663,670 (Ct.App.1994).
Other primary considerations of good cause include whether the default was willful, and
whether setting aside the default would prejudice the opponent. See McFarland, 123 Idaho at
936, 854 P.2d at 279. Accord United States v. Signed Pers. Check No. 730 ofYubran S. Mes/e,

615 F.3d 1085, 1091 (9th Cir.2010); Traguth v. Zuck, 710 F.2d 90, 94 (2d Cir.1983).
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A.

ARGUMENT
Defeudants Assert No Meritorious l)efense.
Defendants have not answered the complaint, identified affinnative defenses, or tendered

a proposed answer. The only response to accompany the Motion is a motion to dismiss

suggesting somehow that a separate cause of action based on the execution of personal
guarantees, was somehow collaterally estopped through a foreclosure action against the
borrowers whose obligations were guaranteed. Plaintiff will file a full response to this argument
However, the motion is not supported by case law Qr statute.
A party may satisfy the meritorious defense requirement by pleading facts which, if
established. would constitute a defense to the action. Meyers, 148 Idaho at 289, 221 P.3d at 87;

Russell, 144 Idaho at 62, 156 P.3d at 563. A party moving to set aside a default judgment is not
required to present evidence in order to have the default judgment set aside. Cuevas v. Barraza,
146 Idaho Sl 1, 518, 198 P.3d 740, 747 (Ct.App.2008). The meritorious defense requirement is a
pleading requirement, not a burden of proof. Russell, 144 Idaho at 63, 156 P.3d at 564; Cuevas,
146 ldaho at 518, 198 P.3d at 747. See also Reinwald v. Eveland, 119 Idaho 111, 114,803 P.2d
1017, 1020 (Ct.App.1991) (rejecting an argument that defendant failed to tender a meritorious
defense when the defendant's "answer to the complaint already was on file, it contained her
defenses and it had not been stricken."). However, factual details must be pied with
particularity. Russell, 144 Idaho at 63, 156 P.3d at 564. Cf Bach, 148 Idaho at 553,224 P.3d at
1142 ("a party may not rely on an ordinary pleading to prove a meritoriou$ defense").
This lawsuit asserts that certain amounts owed under the applicable bond agreement w~e
not paid by the borrowers. And, as a result of the personal guarantee agreements, those amounts
are now due and owing from the guarantors. The agreements are clear, the facts are not in
dispute and there is no meritorious defense to this lawsuit. Further, no defenses have been plead
and no answer has been tendered. Thus, the only apparent defense that Defendants can assert is
the baseless motion to dismiss that the Court will hear contemporaneous to this motion. As such,

PLAINTIFF'S OPPOSmON TO DEFENDANTSt MOTION TO SET ASIDE DEFAULT 4
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when this Court denies the legally unsound motion to dismiss, it should also refuse to set aside
the default on the groun4s that there is no meritorious defense available to Defendants.

B.

Defendants Have Failed to Establish Good Cause For Their Failure to Respond to

the Complaint.

This lawsuit has been marred by delay and a consistent failure to abide by the rules of
this Court. It is reasonable to assume following this course of proceedings that the constant
missed deadlines, failure to respond to discovery and general disdain for Court imp0sed

deadlines is not an accident. The failure to respond to the complaint and the additional fees,
costs and time resulting therefrom is merely the most recent example of this conduct by

Defendants. Given the course of dealing in this lawsuit Plaintiff suggests that it is more than
appropriate to deny the motion to set aside default. At the minimum, this Court should grant
Plaintiff fees for all activities necessitated by Defendants inability to abide by the Idaho Rules of
Civil Procedure.

IV. CONCLUSION
Based on the foregoing, AgStar request that the motion to set l!Side default be set aside.
An~ AgStar requests the assessment of reasonable fees in relation to this motion.

DATED: October 7, 2015.

STOEL RIVES 1..LP
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 7th day of October, 2015J I served a true and
correct copy of the foregoing PLAINTIFF'S OPPOSITION TO DEFENDANTS'

MOTION TO SET ASIDE DEFAULT in the above-entitled matter as follows:
Brent T. Robinson
W. Reed Cotton
ROBINSON & TRIBE
615 H Street
P.O. Box 396
Rupert, ID 83350
Facsimile: (208) 436-6804
Email: btr@idlawfirm.com
Email: wrc@idlawfinn.com

[ ] Via U.S. Mail
[~'] Via Facsimile
[ ] Via Overnight Mail

[ ] Via Hand Delivery
[ ] Viaemail

Attorneys for Defendants
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Bradley J. Dixon, ISB No. 6167
Email: bradley. dixon@stoel.com
Kersti H. Kennedy, ISB No. 9064
Email: kersti. kennedy@stoel.com
STOEL RIVES LLP
101 S Capitol Boulevard, Suite 1900
Boise, ID 83702
Telephone: (208) 389-9000
Facsimile: (208) 389-9040
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Attorneys for AgStar Financial Services, ACA

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
AGSTAR FINANCIAL SERVICES, ACA,
Plaintiff,

v.

Case No. CV-2015-2062

PLAINTIFF'S OPPOSITION TO
DEFENDANTS' MOTION TO DISMISS

GORDON PAVING COMPANY, INC.;
NORTHWEST SAND & GRAVEL, INC.;
BLACKROCK LAND HOLDINGS, LLC;
BRANDON HANSEN, an individual;
BRIAN HANSEN, an individual; CAROL
HANSEN GPC NEVADA TRUST;
CRAIG HANSEN GPC NEVADA
TRUST; CANYON EQUIPMENT AND
TRUCK SERVICE, INC.; and DOE
ENTITIES OWNED BY BRIAN,
BRANDON, and CRAIG HANSEN,
Defendants.
Plaintiff AgStar Financial Services, ACA ("AgStar") respectfully submits this Opposition
to Defendant's Motion to Dismiss, filed July 15, 2015.
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I. INTRODUCTION AND STATEMENT OF FACTS
In 2007 and 2008, Gordon Paving Company, Inc. ("Gordon Paving"), Northwest Sand &
Gravel, Inc. ("Northwest Sand"), and Blackrock Land Holdings, LLC ("Blackrock")
(collectively, the "Debtors") entered into bond purchase agreements with AgStar, and borrowed
a total of$10 million. (Complaint, filed June I, 2015, fl 14, 18.) The Debtors executed separate
mortgages and security agreements on their real and personal property. (Id.

fl 16-20; Exs. E-F

(collectively, the "Security Agreements").)The indebtedness was also secured by separate
guaranty agreements executed by the Craig Hansen GPC Nevada Trust; the Carol Hansen GPC
Nevada Trust; Brandon Hansen, individually; and Brian Hansen, individually (collectively, ''the
Guarantors"). 1 (Id

,r 15; Exs. A-D (collectively, the "Guaranty Agreements").)

The Debtors defaulted, and on June 19, 2013, a Judgment and Decree of Foreclosure was
entered against the Debtors in Twin Falls County Case No. CV 12-2731. (Id.

,r 21.) AgStar

liquidated the real property of the Debtors via sheriff's sale in November 2013. (See id

,r 22.)

In addition, AgStar has liquidated some of the personal property collateral, but
discovered in the process of liquidating it that a large amount of personal property collateral
securing the loan was missing. (Id.

,r,r 25-26.) The Debtors disclaim knowledge of what

happened to the missing collateral. (Id

,r 28.) Further, AgStar realized during discovery in

another case against a third-party garnishor that the Debtors and their individual owners had
diverted a large amount of proceeds of collateral from the Debtors' bank account into the bank
account of another entity owned by the Debtors' owners: Canyon Equipment and Truck Service,
Inc. ("Canyon Equipment"). (Id

,r,r 31-34.)

1 Brandon

Hansen declared personal bru;ikruptcy after AgStar filed its complaint. Due to
the current bankruptcy stay, AgStar does not seek to recover against Brandon Hansen in this
litigation.
PLAINTIFF'S OPPOSITION TO DEFENDANTS' MOTION TO DISMISS - 2
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The Debtors still owe over $2 million on the indebtedness. (Id., 35.) Thus, AgStar seeks
to recover against the Debtors, their individual owners, and other entities also owned and
controlled by the Debtors' owners for the loss or conversion of the personal property collateral
that AgStar was unable to liquidate. (Id at Counts Bl, B2, B3, B4, B5, B6, Cl, C2, and C3.)
AgStar also seeks to recover any remaining indebtedness from the Guarantors, to the extent that
it exceeds any recovery from the other claims. (Id. at Count Al.)
The Defendants seek to dismiss AgStar's complaint on the basis of resjudicata due to the
prior foreclosure judgment. However, res judicata does not bar the litigation of the guaranties
and the loss or conversion of the collateral for the reasons that follow.

II.ARGUMENT
A.

The Agreement of the Parties Prevents the Argument Asserted in the Motion to
Dismiss.
Not only is the now pending motion fully inconsistent with settled case law as discussed

below, the terms and conditions of the Guaranty Agreements themselves specifically preclude
the result requested within this motion. The Guaranty Agreements in the present case make clear
that they are separate obligations to be enforced apart from the foreclosure against the principal
debtors. The Guarantors agreed that the causes of action for foreclosure and guaranty agreements
in this case could be split, and the Guarantors waived any defenses of enforcement:
Investor may enforce this Guaranty without first proceeding
against Issuer, any other guarantor, any other person or any
security or collateral and without first pursuing any other right or
remedy. This Guaranty remains enforceable regardless of any
defenses which the Issuer may assert on the Obligations including
but not limited to failure of consideration, breach of warranty,
fraud, statute of frauds, bankruptcy, lack of legal capacity, statute
of limitations, Investor liability, accord and satisfaction, and usury,
provided, however, that nothing herein shall waive Guarantor's
right to assert in good faith payment or performance of any of the
Obligations as a defense to a claim relating to such Obligations, to
the extent of such payment or performance. If foreclosure or other
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.
remedy is pursued, only the net proceeds, after deduction of all
charges and expenses, shall be applied to the amount due on the
Obligations. Investor shall not be required to institute or prosecute
proceedings to recover any deficiency as a condition of payment
hereunder or enforcement hereof. Investor may purchase all or part
of the collateral or security at any foreclosure or other sale for its
own account and may apply the amount bid against the amount due
on the Obligations.
(Ex. A to Complaint,, 3.) The parties may decide by agreement to split a cause of action.
Restatement (Second) of Judgments§ 26(1)(a) (1982). Based on the language of the agreements
themselves, this Court should deny the motion to dismiss.

B.

Legal Standard of the Application of Res Judicata.

"Resjudicata is an affirmative defense and the party asserting it must prove all of the
essential elements by a preponderance of the evidence." Ticor Title Co. v. Stanion, 144 Idaho
119, 122, 157 P.3d 613,616 (2007). Resjudicata includes claim preclusion (true resjudicata)
and issue preclusion (collateral estoppel). Id at 123, 157 P.3d at 617. Idaho adheres to a
transactional approach, and holds that "claim preclusion bars a subsequent action between the
same parties upon the same claim or upon claims relating to the same cause of action ... which
might have been made." Id. (ellipsis in original; internal quotation marks and citation omitted).
"[A] valid and final judgment rendered in an action extinguishes all claims arising out of the
same transaction or series of transactions out of which the cause of action arose." Diamond v.

Farmers Grp., Inc., 119 Idaho 146,150,804 P.2d 319,323 (1990). Whether something
constitutes the same "transaction,"
is to be made "pragmatically, giving weight to such considerations
as whether the facts are related in time, space, origin, or
motivation, whether they form a convenient trial unit, and whether
their treatment as a unit conforms to the parties' expectations or
business understanding or usage." Restatement (Second) of
Judgments § 24 (1982). A cause of action can be barred by a prior
adjudication even though the theory of liability and supporting
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evidence differ from the cause of action actually litigated in the
prior lawsuit. Magic Valley Radiology, P.A. v. Ko/ouch, 123 Idaho
434, 437-39, 849 P.2d 107, 110-112 (1993).

Andrus v. Nicholson, 145 Idaho 774, 777, 186 P.3d 630,633 (2008).
Even if two actions arise out of the same transaction, "sometimes a single trial covering
all aspects of the case will be neither desirable nor feasible. Evidence bearing upon one aspect of
a case may be unduly prejudicial with respect to another. Or certain matters may be ripe for trial
while consideration of others would be premature." Heaney v. Bd of Trustees of Garden Valley

Sch. Dist. No. 71, 98 Idaho 900, 903, 575 P.2d 498, 501 (1978). If a claim is not ripe for
adjudication, it need not be brought in the original suit. Duthie v. Lewiston Gun Club, l 04 Idaho
751,754,663 P.2d 287,290 (1983); Hindmarsh v. Mock, 138 Idaho 92, 95, 57 P.3d 803, 806
(2002).
And it is essential that, in order for claim preclusion to apply, "both proceedings must
involve the same parties or their privies." Ticor Title Co., 144 Idaho at 124, 157 P.3d at 618.
Privies must "derive[] his interest from one who was a party to it, that is, ... he [must be] in
privity with a party to that judgment." Id (brackets and ellipsis in original; internal quotation
marks and citations omitted).

C.

The Personal Guaranties Are Not Barred by Res Judicata.
As a matter of law, the doctrine of res judicata does not apply to a guaranty agreement.

Additionally, the Defendants have provided no argument that the Guarantors and the Debtors
were in privity; nor have they properly explained how an action on the Guaranty Agreements is
otherwise prohibited due to the foreclosure action.
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1.

The Guaranty Agreements are a separate transaction not barred by res
judicata.

As shown above, the application of res judicata requires that the claim in the second suit
be transactionally related to the claims made in the first suit. The guaranty is not a sufficiently
related claim for the purposes of res judicata.
Under Idaho law, the guaranty contract is treated as an entirely separate obligation from
the principal debt. See Valley Bankv. Larson, 104 Idaho 772,774,663 P.2d 653,655 (1983)
(trial court's conclusion that "[t]he Trust Deed Statutes protect the principal debtor, but the
guarantor may not claim the protection because his obligation is independent of the principal
debtor's" was well supported by persuasive case law (brackets in original; internal quotation
marks and citation omitted)). Generally, "[a] guarantee is an undertaking or promise on the part
of the guarantor which is collateral to a primary or principal obligation and binds the guarantor to
performance in the event of non-performance of the principal obligor." Indus. Inv. Corp. v.

Rocca, 100 Idaho 228, 232, 596 P .2d 100, 104 (1979). A guaranty and a principal obligation are
mutually exclusive. Mickelsen Constr., Inc. v. Horrocks, 154 Idaho 396,404,299 P.3d 203,211
(2013).

In recognizing that a guaranty is an independent obligation, courts of other jurisdictions
have held that guaranty contracts are separate transactions for the purposes of the res judicata
analysis. As the Seventh Circuit explained,
claims on a guaranty do not arise from the same transaction as the
note. A claim on a note depends on the borrower's promise to pay;
a claim on a guaranty depends on the lender's inability to collect
from the borrower. Most guarantees are discharged when the
borrower pays (or the collateral proves to be sufficient); that's
enough to show that claims on the note and guaranty don't rest on
the same transaction. Often a claim on a guaranty must wait until
other sources of payment have been exhausted, and the deficiency
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judgment in the foreclosure action resolves how much the
guarantor owes.

Freedom Mortg. Corp. v. Burnham Mortg., Inc., 569 F.3d 667, 671-72 (7th Cir. 2009)
(Easterbrook, J. presiding).
Similarly, the Appellate Court of Illinois has explained that the mortgage and guaranty
contract are separate transactions for the purposes of res judicata. In LP XXVL LLC v. Goldstein,
the trial court had dismissed an action against a guarantor after a mortgage foreclosure on the
basis of resjudicata. 811 N.E.2d 286 (Ill. App. Ct. 2004). The appellate court reversed, and held
that an action on a guaranty is not barred by res judicata, even though it is pursued postforeclosure:
At first blush, a transactional analysis may appear to lead to
the conclusion that the action on the guaranty is the same cause of
action as the mortgage foreclosure, because the note, mortgage,
and guaranty were all executed concurrently and, apparently, as
components of a related deal. Such a result, however, overlooks
the practical aspects of the interrelated transactions comprising the
execution of the note, mortgage, and guaranty, as well as longsettled precedent, and reduces the transactional analysis to the most
cursory and formalistic level. The note was executed to provide
capital, the mortgage to secure the note. Defendant personally
provided the guaranty in order to assure the lender that any
shortfall in the security provided by the mortgaged property would
be made good. While the three transactions are related, we do not
believe that their mere proximity in time and the overlap of some
of the parties render them a single transaction, especially in light of
the purpose of each of the transactions.

Id. at 289.
Thus, the guaranties are enforceable despite the previously entered foreclosure decree.
The guaranty is an independent obligation of the Guarantors to make up any shortfall should the
collateral prove insufficient, and is not so transactionally related to the mortgage to be barred by
the operation of res judicata.
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2.

The Guarantors are not privies of the original parties in the foreclosure case.

The Guarantors are not in privity with the foreclosure defendants. As noted above, under
Idaho law, a guaranty is considered a separate and independent obligation. See, e.g., Valley Bank,
104 Idaho at 774,663 P.2d at 655. The Guarantors' interests do not derive from the principal
Debtors' interest in the foreclosure judgment-rather, the Guarantors' interests are adverse to the
defaulting Debtors' interests. The Guarantors must pay for the shortfall under their independent
guaranty obligation.
Further, other jurisdictions that have considered the question have held that guarantors
are not privies of the debtor: "[a] guarantor is not in privity with the debtor." Nat'! City Bank v.

The Plechaty Cos., 661 N.E.2d 227,230 (Ohio Ct. App. 1995) (citing Woodward v. Moore, 13
Ohio St. 136 (1862)); see also Burchfield v. Prosperity Bank, 408 S.W.3d 542, 547-48 (Tex. Ct.
App. 2013) (co-guarantors not in privity where guaranty agreement allowed lender to pursue
guarantors collectively or separately), reh 'g denied (Oct. 1, 2013).
AgStar prosecuted the original foreclosure action against Gordon Paving, Northwest
Sand, and Blackrock. None of these entities were guarantors. AgStar now seeks to enforce the
guaranties signed by Brian Hansen, the Craig Hansen GPC Nevada Trust, and the Carol Hansen
GPC Nevada Trust. As guarantors, none of these entities or individuals are in privity with the
principal debtors. Thus res judicata does not bar their separate enforcement.

3.

An action on the guaranties was not ripe until after the decree of foreclosure
was entered and the collateral liquidated, and litigating the Guaranty
Agreements in the foreclosure case would have been undesirable.

The decree of foreclosure was entered in June 2013, and determined the amount of the
indebtedness and allowed for AgStar to execute against the real and personal property of the
Debtors. However, until AgStar liquidated the collateral and determined that it fell far short of
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the indebtedness, it had no ability or desire to collect against the personal guarantors. The
Guaranty Agreements require that if AgStar pursues foreclosure, it must apply any proceeds of
the sale of collateral to the outstanding indebtedness. (Ex. A to Complaint, ,r 3.) Thus, any
consideration of the enforceability of the guaranties and the amount due from the guarantors
under the agreements would be premature until AgStar was able to exhaust the available
collateral. As noted in Freedom Mortgage, "[o]ften a claim on a guaranty must wait until other
sources of payment have been exhausted." 569 F.3d at 672. An unripe claim need not be brought
in the original suit. Duthie v. Lewiston Gun Club, 104 Idaho 751,754,663 P.2d 287,290 (1983);

Hindmarsh v. Mock, 138 Idaho at 95, 57 P.3d at, 806.
Further, even if AgStar could have litigated the guaranty issue in the foreclosure case, to
require it to do so would have been undesirable. It would have been unjust and unfair to sue the
guarantors for recovery before Gordon Paving had been adjudged as being in default, and before
AgStar exhausted its recovery against the collateral. The Court should not require lenders such as
AgStar who have security interests to pursue the guarantors before exhausting collateral out of
fairness considerations. And, as noted above, the Restatement provides that considerations of
business understandings can be used in the res judicata analysis. Restatement (Second) of
Judgments§ 24 (1982). To require lenders to sue on the personal guaranties before the collateral
is foreclosed and liquidated would be most unusual.
Lastly, a foreclosure and a suit on guaranty agreements do not provide a convenient trial
unit. The issues involved in whether a guaranty is enforceable and in what amount do not overlap
with issues related to whether a decree of foreclosure should enter. And, as noted above, the
guarantors' liability under the agreements cannot be determined until a foreclosure decree is
entered determining the total indebtedness, and until the available collateral is exhausted.
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D.

Res Judicata Does Not Bar Agstar's Suit for the Conversion or Loss of Personal
Property Collateral.
AgStar has made a number of claims against the Defendants for the missing collateral:
1) Count B 1 for Breach of Contract against Gordon Paving, Northwest Sand, and

Blackrock;
2) Count B2 for Breach of the Covenant of Good Faith and Fair Dealing against Gordon
Paving, Northwest Sand, and Blackrock;
3) Count B3 for Negligence against Gordon Paving, Northwest Sand, and Blackrock;
4) Count B4 for Conversion against Gordon Paving, Northwest Sand, Blackrock, Brian
Hansen, Brandon Hansen, Canyon Equipment, and other Doe Entities owned by the Hansens;
5) Count BS for Unjust Enrichment against the same parties as Count B4;
6) Count B6 for Imposition of Constructive Trust against the same parties as Count B4;
7) Count Cl for Unjust Enrichment due to the removal of cash collateral and proceeds of
collateral from the Debtors' bank accounts against the same parties as Count B4 (except for the
Doe Entities);
8) Count C2 for Conversion related to the bank accounts against the same parties as
Count C 1; and
9) Count C3 for Imposition of a Constructive Trust related to the bank accounts against
Brian Hansen, Brandon Hansen, and Canyon Equipment.
None of these claims are barred by the principal of resjudicata.
1.

The collateral claims were not ripe at the time of foreclosure.

The claims related to the personal property collateral were not ripe until after the entry of
the foreclosure decree. The causes of action (breach of the security agreement,2 negligence,
conversion, unjust enrichment, constructive trust) all require that AgStar have a paramount
interest in the collateral, superior to the Debtors. Until the foreclosure decree declared the
2

Note that the Security Agreements remain enforceable, and the Debtors' obligations
under them continue, until AgStar files a UCC termination statement. (Ex. E to Complaint,
~ 6.11.)
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Debtors in default, and determined the indebtedness, AgStar was unable to execute against the
collateral. Further, AgStar could not be damaged by the Defendants' actions until it was made
clear that the inability to liquidate the missing collateral or realize on the proceeds would cause
AgStar to not be made whole. It is not hard to imagine a situation in which the disappearance of
the collateral did not matter, because AgStar was made whole by the liquidation of the collateral
that it was able to repossess. Thus, the claims were not ripe at the time of the original foreclosure
suit, and not barred by resjudicata. See Duthie, 104 Idaho at 754,663 P.2d at 290; Hindmarsh,
138 Idaho at 95, 57 P.3d at 806.

2.

The collateral claims are not transactionally related to the foreclosure.

The claims for the loss or conversion of the missing collateral do not satisfy the
transactional relationship test of res judicata. The claims related to the collateral present entirely
different questions from the mortgage foreclosure. Indeed, it was through significant postjudgment collection effort and discovery consistently impeded by the foreclosure defendants and
their counsel that it was determined that collateral was absconded with, hid, or converted. It
defies logic that the original action would bar such claims when it was not even possible to begin
the recovery of personal property until a judgment was entered.
In Freedom Mortgage, the mortgage lender sued post-foreclosure the borrowers, broker,
appraisers, and title insurers, asserting contract and tort claims, for their role in a mortgageflipping scam; the causes of action underlying the claims occurred before the foreclosure. 569
F.3d at 669. The district court dismissed the case on the grounds of claim preclusion, among
other theories. The Seventh Circuit reversed, and held that the claims on the mortgage-flipping
scam were not barred by claim preclusion:

Claims against the borrower on the note, and against a
mortgage broker for fraud, are even less related than claims on a
note and guaranty. The questions litigated in a mortgage
foreclosure action are (a) did the borrower make the promised
payments?, and, if not, then (b) how much is the collateral
worth? The sort of questions that Freedom wants to litigate
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against these defendants are: (a) did they obtain spurious
appraisals?; (b) did they misrepresent the borrowers' identities?;
(c) did they misrepresent the amount of the borrowers' down
payments; and (d) did they manage an "enterprise" through a
''pattern of racketeering activity"? Whether the borrower paid is
distinct from whether these defendants committed fraud that
induced Freedom to make loans, or whether Burnham followed
Freedom's prescribed closing procedures (the main issue in the
action on the insurance policies). We cannot imagine any argument
for allowing a separate action on a guaranty, while precluding a
separate action against people who induced the loan through fraud.

Id at 672 (emphasis added).
Here, the questions in the foreclosure were whether the Debtors had defaulted, whether
AgStar had a paramount lien in the collateral, and what the total indebtedness was. Now, AgStar
sues the Debtors, the individual owners of the Debtors, and their other companies for their
actions in impairing AgStar's ability to collect against the collateral that should be there, but is
not. Those claims involve questions such as: 1) what happened to the collateral?, and 2) what
role did the Defendants have in its disappearance? Thus, the foreclosure and the current case
arise out of different transactions, and the current case is not barred by res judicata.

3.

Some of the present defendants are not in privity with the foreclosure
defendants.

Some of the Defendants are the same parties to the original foreclosure (Gordon Paving,
Northwest Sand, and Blackrock). However, the remaining Defendants are not: Brian Hansen,
Canyon Equipment, and the Doe Entities.
Under Idaho law, business owners are not considered in privity with their businesses for
the purposes of res judicata. In Durrant v. Quality First Marketing, Inc., the plaintiff brought a
second suit against a corporation and its sole shareholder in an action to pierce the corporate veil.
127 Idaho 558,560,903 P.2d 147, 149 (Ct. App. 1995). The plaintiff had not sued the
shareholder the first time around, and the Court of Appeals held that resjudicata did not apply,
because the shareholder was not the same party or in privity with his corporation. See id
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Brian Hansen is a shareholder or member of the entities, but is not in privity. His other
businesses, Canyon Equipment and the Doe Entities, were also not named, nor was a privy.
Thus, res judicata does not bar the collateral claims as to Brian Hansen, Canyon Equipment, and
the Doe Entities on the basis oflack of privity.

III. CONCLUSION
Neither an action on the Guaranty Agreements nor an action on the claims related to the
missing collateral is barred by res judicata. Thus, the Court should deny the Defendants' motion
to dismiss.
DATED: October 12, 2015.
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I am the Principal Lending Services Executive with AgStar Financial Services,

1.

FLCA. I am employed at the offices located at 540 Baldwin Plaza Drive, Baldwin. WI 54002. J
am over the age of 18 and am conipetent to testify to the facts set forth herein.
In my role at AgStar, I am in charge of managing certain loans that have entered

2.

default.

3.

On 1UD.e 19, 2013, this Coult in Twin Falls Case CV No. 2012-2731 entered a

Judgment and Decree of Foreclosure against Northwest Sand & Gravel. Inc., Gordon Paving
Company, Inc., and Blackrock Land Holdings, LLC, which adjudged the indebtedn.ess to be
$9,387,069.17, and allowed AgStar to liquidate the real and personal property collateral.
AgStar liquidated the real property via sheriff's sale on November 21, 2013 for

4.

$7.200,000.00.
S.

AgStar liquidated the personal property "1a. auction in 2014 and 2015.

6.

AgStar also received gravel royalty payments throughout 2014 and 201 S in

satisfaction ofthe indebtedness.
7.

In addition. AgStar obtained a judgment against a third party (Idaho Asphalt

Supply, Inc.) in the amount ofS48.687.78, which represents proceeds of collateral.

8.

In pursuit of this foreclosure, AgStar has incll!l'ed attorney fees and costs, and so

far has been awarded $59,623.51 and $87,226.50 in fees and costs in two separate awards.
9.

AgStar continues to incur attorney fees and costs. and the indebtedness also incurs

post-judgment Interest. AgStar plans to apply for an additional awaud of fees and costs in the

foreclosure (:aSe.
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10.

From:2083899040

The attached spreadsheet (Exhibit A) shows the current outstanding indebtedness,

which is also accruing post-judgment interest.
11.

As of October 19, 2015, the total indebtedness (not inoludingfees and costs

incuned since the application of the February 10, 2015 cost and fee award) is $2,732,241.40.

·.~

DATED this~ day of October, 2015.

KARI l HARTMAN

NOTARYPUB'IJC· MINNESOTA

MY COMMISSION El(PIRES 01'31/17
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DATED: October /.J, 2015.
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EXHIBIT A
AGSTARIHANSEN
JUDGMENT SUMMARY

INTEREST ON JUDGMENT, PREPAYMENT PENALTY, AND COSTS AND FEES
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$14,286.31

$2,698,715.27

80279856.l 0047011.00007
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.,....

. 12/11/14 royalty check
... .:
:

,.

', - j .

;~34';}23;35~

.......

,....

-

..

f

·:

.,,

..

12/12/14 interest on principal of$2,664,586.92 at
5.25% for 12111/14 (1 days)

. 1~12/14 QOllateral procieds~
...

::

• ·:

:-~

:.~ · - · . . :r

.
;·•• -

~..

•:

$386.26

. . .,.$8,,.90.00

"~··

_ ...

;;·

!'.:'

• ·.-

$2,664,973.18

~

-·

·:

$2,656,413.18

.:

12/22/14 interest on principal of$2,656,473.18 at

$2.660,294.13

$3,820.95

5.25% from 12/12/14 to 12/22/14 (10
days)

121.12~.14 ·:R(}yaJty.,~he~k ::·
,;,

y .. ··.

:··

.,

'V,

,

"" . _...

~

if•"

...~,'•

$l~009jQ.t :
~-

·:

I

, ·::

:~

..

;:.

interest on principal of $2,656,473.18 at
5.25% from 12/22/14 to 02124/15 (64

02/24/15

. .

~ ,,,

,

:

·.;:

$24,454.11

$2.683, 738. 74

days)

· 02/24/1"~ .ColJateral pr,~eeds~
~

.,

,,

02/24/15 ·. C~llateral procee48

·

0-

:,:.

:..

..

~D.1.

.

·"

f:

'.

••

-02/24/15 ~ollateral"prQceed~{ '_j

.......

:;

·

$2,369.10~?

.

-

,I,

• ..

'"

::.:.

. " "'•

:.':r

"

• .,,

-·

.:?:..

/

.•

..
·.,-

t

~']:

~

. -

·...

:

~.~

:;..,

...=

....- .·... :

' -·

'I"'
-.

02/25/15 . ~Bateral_ptoce~s .......
..

_

··

.:::· ... ·c:

-.
03/02/15 interest on principal of$2,629,224.86 at
5.25% from 02/25/lS to 03/02/15 (S days)
:,,

"

;.--

..:.::.

~=

:

..·.~.

.:

,.,

-,t·

·.

"

03/02/lS :· ).loy~tjr c~eck (TKT:."T~Q~ ~eb~· . .~. $25,3.,17.Ji •,
}
·~ ·~ ;' .. ;- ·.;:. ~ ~ ".'.. .~." .....,,.·:· . .~~..
03/20/lS interest on principal of$2,60S,798.57 at
5.2S% from 03/02/15 to 03/20/15 (18

~

.. ,
....

"

...
..

,. " .

$)0,6,00.QP: ::·
·~: .

'
.•.'

,_;

$2,.640,'980~26

"

''

'"!•

-=::"

•

.-Tl

,·

,,

r ...

••- ..

02/25/15 .' CQ1la~f.al proceeds ~ampa.¢l'sol,181,. :·=· ·. sr;,155.40... •..
:!.
f!!O~rty purchase). .. . . -.:· ::: . j.· ·'" .,. -· ...
_... . _

$2,653,848.54
$2.654,230.26

$381.72

"
...

'•

. - ',•

~-

interest on principal <;>f$2,653,848.54 at
5.25% for 02/24/15

..

. $2,653,954.54

..

02/2Si1S c~llaJeral:proceeds (l{lpepf~t personal' . {13,Z~O.OJ) " .
·
~ · ioperty pmcltasef.. -~ ·F.. ::
T ,;. -·' . . ·
- :.
...

:,

.. :· ..

. - $106';0()_
..

02/24/15

S2,6S6.323.64

J{

. . _· ·- •

-

~$27;;41~~10<..

-

,,.,,

,.

$2~:639,_824,86
. ,,

'

. $2~629,224:86

::

$1,890.88

$2,631,115.74

.....:-··
$6,746.52

$2,612,545.09

80279856.10047071-00007
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days)

dS/~0/lS _._Collateral proceeds. (ldaho:.AsphaltJ
.
·Ju<lgme~t
,.
.... satisfied
-· . .· .....~- f·- f·......
;

,...

•'
''!"

.~

,...

,;:,

.. ~:.

~
:,::.

·..-::

l$48~681;78
~

:!,·

,:

u;·
"

..._

:.::.

.....
.,.
,'

:}
'

. ~.

10/19/15 inte,:est on principal of$2.563,857.31 at
5.25% from 03/20/15 to 10/19/15 (18

. .:t

·-=:
'

'
..

..

-

.....::·
..

$78,548.86

-·

. $2,563,857;31
"

..

-

..

$2,642,406.17

days)

INTEREST ON FEES AND COSTS IN Am OF EXECUTION (5.125o/o)
Date

Descrintion

Pavments

10/19/15 interest on principal of$87,226.SO at
5.125% from 02/10/15 to 10/19/lS (251
davs)

Interest/costs Total Due

$2,608.73

$89,835.23

TOTAL DUE: $2,642,406.17 + $89,835.23 = $2,732,241.40

802798S6.J 0047071.00007
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
STATE OF IDAHO, IN AND FOR lWIN FALLS COUNTY counlYot'l\'llnFa119 •

OCT 19 2015

Date: October 19, 2015
Time: 1:30PM
Twin Falls County Courtroom.2..2----=~--oDeputJiiiiiiiiClellC~

Stoker, District Judge
Aguirre, Deputy Clerk
Barksdale, Court Reporter

BJ--}(.J----,Clllk;;

)
)
AGSTAR FINANCIAL SERVICES,
Plaintiff(s).
vs.

)
)
) Case No. CV-2015-2062
)
)
)

GORDON PAVING COMPANY, et al.
Defendant(s).

) Civil Hearings/Defense Motions
)

124

OCT-19-2015 MON 09:13 AM CO. CLK. TWIN FALLS, ID.
'

A

oct/19/2015/MON 10:33 AM

binson & Tribe

P. 02

FAX NO. 1 208 736 4182
FAX No, 12084' 14

P. OOV004

OISiRliH~CJJJiiH.

HVIH, FALLS CO., ID AHO

FILED

Brent T. llobmson, ISB No. 1932

W. Reed Cotton, ISB No. 8976
ROBINSON & TRIBE
Attorneys at Law
615 B Street
P.O.Box396
R.upertJ Idaho 833SO
Telephone (208) 436-4717

~015 OCT 1_9 AM 11: 83
BY--·----=

CLERK

___&f
. . . . _oEPttT'(

Facsia:lil.e(208)436-6804
btr@idlawflrm.com
wrc@idlawfir.m.com
Attomeys for Defenda.n,ts

IN THE DIST1UCT CODRT OF THE .f:IFl'B JUDICIAL DISTRICT OF THE

STATE OF mABo, IN AND FOR TBE COUNTY OF TWIN FALLS
AGSTAR. l"INANCIAL SER.VICES, ACA,

)

Case No. CV-2015•2062

)

Plaintift

)
)

vs.

)

GORDON PAVlNG COMPANY, INC.,
NORTHWEST SAND & ORAVEL, INC.;
BLACKROCK LAND HOLDlNGS, LLC;
BRANDON HANSEN, an individual; BRIAN
HANSEN. an individual.; CAROL HANSEN
GPC NBVADA TRUST; CRAIG HANSEN
ct.PCNJ:::VAL>A'l'J:lUS'l'; et\N'x'UN
BQUIPMBNT AND TRUCK SERVICE, ]NC.;
and DOB ENTlTISS OWNED BY BRIAN,
BRANDON. and CRAIG HANSEN,

)
)
)
)
)
)
J
)
)
)

Defendants.

)

ANSWER

)

)

. 1.
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OCT-19-2015 MON oe:13 AM co. CLK. TWIN FALLS, ID.
FAX NO. 1 208 736 4182
I
OCT/19/2015/MON 10:34 AM
binson &Trlbe
FAX No. 12084 '.l4

P. 03
P. 003/004

COME NOW the defendants Gordon Paving Company, !no., Northwest Sand &

Gravel. Inc., :Black:tock land Holdings. LLC. Brimdon Hwen, an indi~ Br.ian Hansen, an

individual; carol Hansen GPC Nevada Trust, Craig Hansen GPC Nevada Trust, Canyon
Equipment and T:t'llCk Service, lilo., and Doe Eiltifies owned by Brian, Bnmdon and Craig Hansen,

ANSEN, by and through their att<>me)'S o f ~ Brent T. R.obmson and W. Reed Cotto:n of the

mm Robinson & Tri'b~ and in answer to plainti1Ps Corn.plaint, allege:
Defendants admit a.nd deny plain.tiff's Complaint as follows:

L

Defendants admit paragraphs~ 3, 4, S, 6, 7,81 9, 11, 12, 131 14.16. 17, 18,

20, .21, n, and 24 ofplaintif.es Complaint.
2.

Oefendan.ts have insufficient knowledge or belief as to the truth of

paragraph 1 ofplaintiff's CQmplaint, and t h ~ deny the same.
3.

Defendant.s deny each and f1VfS1f other allegation of plamtil?s Compkdnt.
FIR.ST AFFIRMATIVE DEFENSE

That the sale of collateral, namely real estate and personal pteperty, has satisfled.

au.y debt owed to P l ~ because of this Court's raling that the Plaintiff was not entitled to a
defioiency judgmmt ill Twin Fall County C&Be pv-12-2731

SECOND AmRMATlYB ))m'BNSB

That sm.oe .Ill.any of the core issues in this case are part of the patties' appeal'
CV-12-2731 to the Idaho Supmne Court (Docket No. 42932), under Idaho Appellate Rule 13 this
Court does not have jurisdiction to proceed in the manner requested by the Plaintif£
WHBREFORE1 defe.udants pny that plaintiff take nothing by its Complamt and

that a judgment be awa:rded to the defendants for their ~st.s of sm mcimed bereiD.. iucluclmg

-2-
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FAX NO. 1 208 736 4182
. OCT-19-2015 MON 09:13 AM CO. CLK. TWIN FALLS, ID.
~ • OCT/19/2015/MON 10:34 AM hinson &Tribe
FAX No, 12081
04

P. 04
F. 004/004

reasonable attomey fees allowed by law, and fo.r ~ other relief as the Court dmus proper in the

DATBD this 19th day of Oc:tob4'l'i 2015,

ROBlNSON & TRIBE

By./L{~

W. Reed Cotten
Attomoys for Defendauts

CER.TIFIC6UOF sg.VICii
I hereby oertilythat on the 19th day of October~ 2015. I caused to be served a· true
and con-eat copy of the forago.ing by the method indicated below and addressed to the followmg:

lmdley J. DixOll. Esq.
Kersti H. Kennody, :Esq.
Stoel Riv" LLP
101

s Capit.ol Bl~ Ste 1900

Boise. Idaho 83702

D U.S. M.il Postage P~d
1

fgl Faos:lmile (208) 389-9040
jg! :Bwme:il b,adle:y./)izo'fl@stoel.cot>i
kerstUr,ennedy@stoaLcom
D Sp~ handling _ _ __

~

W. Reed Cotten

ANSWER.
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DISTRICT COURT

Bradley J. Dixon, ISB No. 6167
Email: bradley. dixon@stoel.com
Kersti H. Kennedy, ISB No. 9064
Email: kersti. kennedy@stoel.com
STOEL RIVES LLP
101 S Capitol Boulevard, Suite 1900
Boise, ID 83702
Telephone: (208) 389-9000
Facsimile: (208) 389-9040

cfu~~~dicial District
, RJ'

n Fallo • State Of Idaho

OCT 28 2015
By

Attorneys for AgStar Financial Services, ACA

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
AGSTAR FINANCIAL SERVICES, ACA,
Plaintiff,

v.

Case No. CV-2015-2062

FINAL JUDGMENT

GORDON PAYING COMPANY, INC.;
NORTHWEST SAND & GRAVEL, INC.;
BLACKROCK LAND HOLDINGS, LLC;
BRANDON HANSEN, an individual;
BRIAN HANSEN, an individual; CAROL
HANSEN GPC NEVADA TRUST;
CRAIG HANSEN GPC NEVADA
TRUST; CANYON EQUIPMENT AND
TRUCK SERVICE, INC.; and DOE
ENTITIES OWNED BY BRIAN,
BRANDON, and CRAIG HANSEN,
Defendants.

JUDGMENT IS ENTERED AS FOLLOWS:
Plaintiff is granted judgment against Defendants Brian Hansen, an individual, Carol
Hansen GPC Nevada Trust, and Craig Hansen GPC Nevada Trust on Count Al ("Breach of

FINAL JUDGMENT - 1
80416460.10047071-00007
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Personal Guaranties") for $2,732,241.40. The remaining counts in the Complaint are dismissed
with prejudice.
DATED:

0_J

2!~2015.

RULE 54(b) CERTIFICATE
With respect to the issues determined by the above judgment or order it is hereby
CERTIFIED, in accordance with Rule 54(b), I.R.C.P., that the court has determined that there is
no just reason for delay of the entry of a final judgment and that the court has and does hereby
direct that the above judgment or order shall be a final judgment upon which execution may
issue and an appeal may be taken as provided by the Idaho Appellate Rules.

DATED:

FINAL JUDGMENT - 2
80416460.1 004 7071-00007
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•
CLERK'S CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

/() ~ :).,(}

, 2015, I served a true and

correct copy of the foregoing FINAL JUDGMENT in the above-entitled matter by placing
same in the US Mail postage prepaid addressed as follows:

Brent T. Robinson
W. Reed Cotton
ROBINSON & TRIBE
615 H Street
P.O. Box 396
Rupert, ID 83350

Attorneys for Defendants
Bradley J. Dixon
Kersti H. Kennedy
STOEL RIVES LLP
101 S Capitol Boulevard, Suite 1900
Boise, ID 83702-7705

Attorneys for Plaintiff

fly:

11:k~~

FINAL JUDGMENT - 3
80416460.1 0047071-00007
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DISTRICT COURt
1WIN FALLS CO., IOAHO

Bradley J. Dixon, ISB No. 6167
GIVENS PURSLEY LLP
601 W. Bannock Street
P0Box2720
Boise, ID 83701-2720
Telephone (208) 388-1200
Facsimile (208) 388-1300
bradleydixon@givenspursley.com

FILED

2015 NOV I 2 AM 11: 55

Attorneys for Plaintiff AgStar Financial Services, ACA

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

AGSTAR FINANCIAL SERVICES, ACA,
Case No. CV-2015-2062
Plaintiff,

PLAINTIFF'S PETITION FOR
ATTORNEY FEES AND COSTS

vs.
GORDON PAVING COMPANY, INC.;
NORTHWEST SAND & ORAVEL, INC.;
BLACK.ROCK LAND HOLDINGS, LLC;
BRANDON HANSEN, an individual; BRIAN
HANSEN; an individual; CAROL HANSEN
GPC NEVADA TRUST; CANYON
EQUIPMENT AND TRUCK SERVICE,
INC.; and DOE ENTITIES OWNED BY
BRIAN HANSEN, and CRAIG HANSEN,
Defendants.

Plaintiff AgStar Financial Services, ACA ("AgStar"), by and through its attorney of
record, Givens Pursley LLP, hereby submits the following Petition for Attorney Fees and Costs.
AgStar is entitled to fees and costs under the Guaranty Agreements (Exhibits A-D and GH to the Complaint,

,4

in all Agreements). Those Agreements state:

PLAINTIFF'S PETITION FOR ATTORNEYS' FEES AND COSTS - 1
343SS94_1
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ORIGINAL

EXPENSES OF ENFORCEMENT. If this Guaranty is enforced by Investor,
Guarantor will reimburse Investor for all expenses incurred in connection with
enforcement including without limitation, collection costs, and reasonable
attorneys' fees to the extent such fees are allowable under applicable law.
Alternatively, AgStar is entitled to an award of attorney fees and costs as a matter of right
pursuant to Idaho Code §12-120(3) and Rule 54(d)(l) (C).
These fees and costs are supported by the Affidavit of Bradley J. Dixon filed
concurrently herewith and on the pleadings and other documents on file in this matter. To the
best of AgStar' s knowledge and belief the fees and costs requested are correct and in compliance
with Rule 54(d) and (e).
COSTS

Costs as a matter of right- IRCP Rule 54(d)(l)(C) in the amount of$1,536.50
(For itemization, see Exhibit A attached to the Affidavit of Bradley J. Dixon.)
TOTAL COSTS:

$1,536.50

ATTORNEY FEES

Attorney and paralegal fees-IRCP Rule 54(e)(l) in the amount of$26,334.00.
(For itemization, see Exhibit B attached to the Affidavit of Bradley J. Dixon.)
TOTAL ATTORNEY FEES:

$26,334.00.

TOTAL FEES AND COSTS:

$27,870.50

The attorney fees and costs requested are reasonable and were necessarily and reasonably
incurred during this proceeding. As indicated on Exhibit B to the Affidavit of Bradley J. Dixon,
the fees are computed on the basis of an hourly rate that is commensurate with rates charged by
other attorneys and paralegals providing litigation services in the state of Idaho. The attorneys'
time is coded on Exhibit B by their initials, as follows:

PLAINTIFF'S PETITION FOR ATTORNEYS' FEES AND COSTS - 2
3435594_1

132

BJD

Bradley Dixon, Partner

(2015 hourly rate: 395.00)
KHK Kersti H. Kennedy, Attorney
(2015 hourly rate: 230.00)
AEC, Attorney at Stoel Rives LLP
(2015 hourly rate: 220.00)
DSF

Darin S. Frost, Paralegal at Stoel Rives LLP

(2015 hourly rate: 210.00)
JDF

Jacqueline D. Franolich, a paralegal at Stoel Rives LLP

(2015 hourly rate: 165.00)
Plaintiff respectfully requests the Court to find that attorney fees and costs are properly
awarded.
DATED this 11th day of November, 2015.

PLAINTIFF'S PETITION FOR ATTORNEYS' FEES AND COSTS - 3
3435594_1
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.

CERTIFICATE OF SERVICE

I hereby certify that on this 11th day of November, 2015, I caused to be served a true and
correct copy of the foregoing PLAINTIFF'S PETITION FOR ATTORNEYS' FEES AND
COSTS to the persons listed below the method indicated:
Brent T. Robinson
W. Reed Cotten
ROBINSON & TRIBE
615 H Street
P0Box396
Rupert, ID 83350
Facsimile: (208) 436-6804
Email: btr@idlawfirm.com
wrc@idlawfirm.com

- - U.S. Mail
- - Overnight Mail
Hand Delivery
Z--Facsimile
Email

Attorney for Defendants

PLAINTIFF'S PETITION FOR ATTORNEYS' FEES AND COSTS - 4
3435594_1
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FILED

Brent R. Robinson, ISB No. 1932
W. Reed Cotton, ISB No. 8976
ROBINSON & TRIBE
Attorneys at Law
615 H Street
P.O. Box 396
Rupert, Idaho 83350-0396
Telephone (208) 436-4717
Facsimile (208) 436-6804
btr@idlawfirm.com
wrc@idlawfirm.com

2015 NOV 18 AH 10: 3b
BY _ _ _ _ _ _ _ _ _
_ _ _ _ OfPllT>

Attorneys for Defendants

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
AGSTAR FINANCIAL SERVICES, ACA,
Plaintiff,
vs.
GORDON PAVING COMPANY, INC.,
NORTHWEST SAND & GRAVEL, INC.;
BLACKROCK LAND HOLDINGS, LLC;
BRANDON HANSEN, an individual; BRIAN
HANSEN, an individual; CAROL HANSEN
GPC NEVADA TRUST; CRAIG HANSEN
GPC NEVADA TRUST; CANYON
EQUIPMENT AND TRUCK SERVICE, INC.;
andDOEENTITIBSOWNEDBYBRIAN,
BRANDON, and CRAIG HANSEN,
Defendants.
TO:

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 2015-2062

NOTICE OF APPEAL
Fee Category: L.4.
Fee:
$129.00

The above-named Plaintiff, AgStar Financial Services , ACA, and its attorney of
record, Bradley J. Dixon
NOTICE IS HEREBY GIVEN THAT:

NOTICE OF APPEAL

- 1CV-2015-2062

NOTA
Notice of Appeal
33671

Ill Illllllllllllllllll/111/IIIIIIII I135
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1.

The above-named Defendants-Appellants, Gordon Paving, Company, Inc.,

Northwest Sand & Gravel, Inc., Blackrock Land Holdings, LLC, Brandon Hansen, Brian
Hansen, Carol Hansen GPC Nevada Trust, Canyon Equipment and Truck Service, Inc., and Doe
Entities Owned by Brian Hansen and Craig Hansen, appeal against the above-named PlaintiffRespondent, AgStar Financial Services, ACA, to the Idaho Supreme Court from the decision of
the Court rendered by the Honorable Randy J. Stoker on July 9, 2015, and the Final Judgment
entered on October 28, 2015.
2.

That Defendants have a right to appeal to the Idaho Supreme Court from

the aforementioned decisions and the decisions are appealable in accordance with Rule 1l(a)(3)

I. R. C. P.
3.

The preliminary issue on appeal which Appellants intend to assert is:

WHETHER THE COURT ERRED WHEN IT DENIED THE
DEFENDANTS' MOTION TO SET ASIDE DEFAULT
BECAUSE THE COURT DID NOT FIND A MERITORIOUS
DEFENSE AS TO THE GUARANTORS (NOTE THE
BALANCE OF THE CLAIMS PER AGSTAR REQUEST WERE
DISMSISED WITH PREJUDICE,)
4.

It is hereby requested that the reporter provide a transcript of the hearing

on October 19, 2015.
5.

Appellant requests that the following documents be included in the clerk's

record in addition to those automatically included under Rule 28 IAR, which includes the
petition; answer; and any orders, opinions or memorandum, to wit:
06/01/2015
06/01/2015
06/26/2015
06/30/2015
07/08/2015
07/08/2015
NOTICE OF APPEAL

Complaint
Notice of Appearance
Notice of Appearance
Notice oflntent to Take Default
Application for Entry of Default
Affidavit in Support of Application
-2-
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07/09/2015
07/15/2015
07/15/2015
07/15/2015
07/15/2015
07/15/2015
10/07/2015
10/13/2015
10/13/2015
10/19/2015
10/19/2015
10/28/2015
10/28/2015

Order
Motion to Dismiss Case
Motion to Set Aside Default
Memorandum in Support of Motion to Set Aside Default
Affidavit of Brent T. Robinson in Support of Motion to
Set Aside Default
Affidavit of W. Reed Cotten in Support of Motion to Set
Aside Default
Plaintiff's Opposition to Defendant's Motion to Set Aside
Default
Plaintiff's Opposition to Defendant's Motion to Dismiss
Affidavit
Court Minutes
Answer
Judgment
Civil Disposition Entered

6.

I HEREBY CERTIFY THAT:

(A)

A copy of this Notice of Appeal has been served upon the Court Reporter;

(B)

The Clerk of the District Court has been paid the estimated fee for

preparation of the reporter's transcript;
(C)

The estimated fee for preparation of the Clerk's record ($100.00) has been

paid;
(D)

The Appellants' filing fee has been paid; and

(E)

Service has been made upon all parties required to be served pursuant to

Rule 20 of the IRCP.
-(,,{_,
DATED this
day of November, 2015.

/3-

ROBINSON & TRIBE

By:

Af~_:::::[?, ~

I

Brent T. Robinson
=
Attorney for Defendants-Appellants

NOTICE OF APPEAL

-3-
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CERTIFICATE OF SERVICE
~

I hereby certify that on the~_ day of November, 2015, I caused to be served a true and
correct copy of the foregoing by the method indicated below and addressed to the following:

0

Bradley J. Dixon
GIVENS PURSLEY, LLP
P. 0. Box 2720
Boise, Idaho 83701-2720

U.S. Mail, Postage Prepaid
D Facsimile (208) 388-1300
DE-mail bradleydixon@givenspursley.com
D Special Handling _ _ _ _ __

Court Reporter
Tracy Barksdale
425 Shoshone Street North
Twin Falls, Idaho 83301

0 U.S. Mail, Postage Prepaid
D Facsimile
DE-mail
D Special Handling _ _ _ _ __
Brent T. Robinson

NOTICE OF APPEAL

K-

-4-
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Bradley J. Dixon, ISB No. 6167
Kersti H. Kennedy, ISB No. 9064
GIVENS PURSLEY LLP
601 W. Bannock Street
P0Box2720
Boise, ID 83701-2720
Telephone (208) 388-1200
Facsimile (208) 388-1300
bradleydixon@givenspursley.com
kerstikennedy@givenspursley.com

2015 DEC 18 AM II: I5
tl Y------;c::..Lt="1£R K

--~_:~~---~IEPUTY

Attorneys for AgStar Financial Services, ACA

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
AGSTAR FINANCIAL SERVICES, ACA,
Plaintiff,

v.

Case No. CV-2015-2062
ORDER GRANTING FEES AND COSTS

GORDON PAVING COMPANY, INC.;
NORTHWEST SAND & GRAVEL, INC.;
BLACKROCK LAND HOLDINGS, LLC;
BRANDON HANSEN, an individual;
BRIAN HANSEN, an individual; CAROL
HANSEN GPC NEVADA TRUST;
CRAIG HANSEN GPC NEVADA
TRUST; CANYON EQUIPMENT AND
TRUCK SERVICE, INC.; and DOE
ENTITIES OWNED BY BRIAN,
BRANDON, and CRAIG HANSEN,
Defendants.

This matter came before this Court pursuant to the parties' agreements, Idaho Code § 12120(3 ), and Rule 54(d)(c) of the Idaho Rule of Civil Procedure and on Plaintiff's Petition for
Attorneys' Fees and Costs filed on November 12, 2015. No timely objection or motion to
disallow has been filed by Defendants.

ORDER GRANTING FEES AND COSTS - 1
79460548.1 004 7071-00007
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a
Now therefore, it is hereby Ordered that Plaintiff is awarded its fees and costs against
said Defendants in the total amount of$27,870.50 ($1,536.50 in costs as a matter of right and

ORDER GRANTING FEES AND COSTS - 2
79460548. l 004 7071-00007
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•

CLERK'S CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on _ __,\__;c.2..c.._"'__c~c...c.'o=-----\-5_ _ __,, I served a true and
correct copy of the foregoing ORDER GRANTING FEES AND COSTS in the aboveentitled matter by US Mail, postage prepaid, to:

Brent T. Robinson
W. Reed Cotton
ROBINSON & TRIBE
615 H Street
P.O. Box396
Rupert, ID 83350

Attorneys for Defendants
Bradley J. Dixon
Kersti H. Kennedy
GIVENS PURSLEY LLP
601 W. Bannock Street
POBox2720
Boise, ID 83701-2720

Attorneys/or AgStar Financial Services, ACA

By:~•1AA~~
Clerk of the Co

ORDER GRANTING FEES AND COSTS - 3
79460548.1 0047071-00007
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Bradley J. Dixon, ISB No. 6167
Kersti H. Kennedy, ISB No. 9064
GIVENS PURSLEY LLP
601 W. Bannock Street
P0Box2720
Boise, ID 83701-2720
Telephone (208) 388-1200
Facsimile (208) 388-1300
bradleydixon@givenspursley.com
kerstikennedy@givenspursley.com
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!DEPUTY

Attorneys for AgStar Financial Services, ACA

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
AGSTAR FINANCIAL SERVICES, ACA,
Plaintiff,

Case No. CV-2015-2062

AMENDED FINAL JUDGMENT

V.

GORDON PAYING COMPANY, INC.;
NORTHWEST SAND & GRAVEL, INC.;
BLACKROCK LAND HOLDINGS, LLC;
BRANDON HANSEN, an individual;
BRIAN HANSEN, an individual; CAROL
HANSEN GPC NEVADA TRUST;
CRAIG HANSEN GPC NEVADA
TRUST; CANYON EQUIPMENT AND
TRUCK SERVICE, INC.; and DOE
ENTITIES OWNED BY BRIAN,
BRANDON, and CRAIG HANSEN,
Defendants.

JUDGMENT IS ENTERED AS FOLLOWS:
Plaintiff is granted judgment against Defendants Brian Hansen, an individual, Carol
Hansen GPC Nevada Trust, and Craig Hansen GPC Nevada Trust on Count Al ("Breach of
Personal Guaranties") for $2,732,241.40, plus $27,870.50 in awarded fees and costs, for a total

AMENDED FINAL JUDGMENT - 1
5381566 1
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judgment amount of$2,760,111.90. The remaining counts in the Complaint are dismissed with
I

prejudice.
DATED:

{
2016.
_ ____.,_____.__~

RULE54(b)CERT1FICATE
With respect to the issues determined by the above judgment or order it is hereby
CERTIFIED, in accordance with Rule 54(b), I.R.C.P., that the court has determined that there is
no just reason for delay of the entry of a final judgment and that the court has and does hereby
direct that the above judgment or order shall be a final judgment upon which execution may
issue and an appeal may be t

en as provided by the Idaho Appellate Rules.

AMENDED FINAL JUDGMENT - 2
5381566 1
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CLERK'S CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on t h i s ~

//

, 2016, I served a true and

correct copy of the foregoing AMEND~ J?INAL JUDGMENT in the above-entitled
matter by placing same in the US Mail postage prepaid addressed as follows:

Brent T. Robinson
W. Reed Cotton
ROBINSON & TRIBE
615 H Street
P.O. Box396
Rupert, ID 83350
Attorneys for Defendants

Bradley J. Dixon
Kersti H. Kennedy
GIVENS PURSLEY LLP
601 W. Bannock Street
P0Box2720
Boise, ID 83701-2720
Attorneys for Plaintiff

AMENDED FINAL JUDGMENT - 3
5381566 1
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Brent R. Robinson, ISB No. 1932
W. Reed Cotton, ISB No. 8976
ROBINSON & TRIBE
Attorneys at Law
615 H Street
P.0.Box396
Rupert, Idaho 83350-0396
Telephone (208) 436-4717
Facsimile (208) 436-6804
btr@idlawfinn.com
wrc@idlawfinn.com
Attorneys for Defendants

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
AGSTAR FINANCIAL SERVICES, ACA,
Plaintiff,
vs.
GORDON PAYING COMPANY, INC.,
NORTHWEST SAND & GRAVEL, INC.;
BLACKROCK LAND HOLDINGS, LLC;
BRANDON HANSEN, an individual; BRIAN
HANSEN, an individual; CAROL HANSEN
GPC NEVADA TRUST; CRAIG HANSEN
GPC NEVADA TRUST; CANYON
EQUIPMENT AND TRUCK SERVICE, INC.;
and DOE ENTITIES OWNED BY BRIAN,
BRANDON, and CRAIG HANSEN,
Defendants.
TO:

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 2015-2062

AMENDED
NOTICE OF APPEAL

(Amended Only to Include the Issue of
Attorney Fees and Costs)

The above-named Plaintiff, AgStar Financial Services , ACA, and its attorney of
record, Bradley J. Dixon
AMENDED NOTICE IS HEREBY GIVEN THAT:

AMENDED NOTICE OF APPEAL

- 1-
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1.

The above-named Defendants-Appellants, Gordon Paving, Company, Inc.,

Northwest Sand & Gravel, Inc., Blackrock Land Holdings, LLC, Brandon Hansen, Brian Hansen,
Carol Hansen GPC Nevada Trust, Canyon Equipment and Truck Service, Inc., and Doe Entities
Owned by Brian Hansen and Craig Hansen, appeal against the above-named Plaintiff-Respondent,
AgStar Financial Services, ACA, to the Idaho Supreme Court from the decision of the Court
rendered by the Honorable Randy J. Stoker on July 9, 2015, the Final Judgment entered on
October 28, 2015, and the Order Granting Fees and Costs on December 18, 2015.
2.

That Defendants have a right to appeal to the Idaho Supreme Court from the

aforementioned decisions and the decisions are appealable in accordance with Rule 1 l(a)(3) I. R.
C.P.
3.

The preliminary issues on appeal which Appellants intend to assert are:

WHETHER THE COURT ERRED WHEN IT DENIED
(A)
THE DEFENDANTS' MOTION TO SET ASIDE DEFAULT
BECAUSE THE COURT DID NOT FIND A MERITORIOUS
DEFENSE AS TO THE GUARANTORS (NOTE THE BALANCE
OF THE CLAIMS PER AGSTAR REQUEST WERE DISMSISED
WITH PREJUDICE
(B)
WHETHER THE COURT ERRED IN THE AWARDING
OF ATTORNEYS' FEES AND COSTS TO PLAINTIFF'S
COUNSEL
4.

It is hereby requested that the reporter provide a transcript of the hearing on

October 19, 2015.
5.

Appellant requests that the following documents be included in the clerk's

record in addition to those automatically included under Rule 28 IAR, which includes the petition;
answer; and any orders, opinions or memorandum, to wit:
06/01/2015
06/01/2015
AMENDED NOTICE OF APPEAL

Complaint
Notice of Appearance
-2-
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06/26/2015
06/30/2015
07/08/2015
07/08/2015
07/09/2015
07/15/2015
07/15/2015
07/15/2015
07/15/2015
07/15/2015
10/07/2015
10/13/2015
10/13/2015
10/19/2015
10/19/2015
10/28/2015
10/28/2015
11/12/2015
12/18/2015

Notice of Appearance
Notice of Intent to Take Default
Application for Entry of Default
Affidavit in Support of Application
Order
Motion to Dismiss Case
Motion to Set Aside Default
Memorandum in Support of Motion to Set Aside Default
Affidavit of Brent T. Robinson in Support of Motion to
Set Aside Default
Affidavit ofW. Reed Cotten in Support of Motion to Set
Aside Default
Plaintiff's Opposition to Defendant's Motion to Set Aside
Default
Plaintiff's Opposition to Defendant's Motion to Dismiss
Affidavit
Court Minutes
Answer
Judgment
Civil Disposition Entered
Plaintiff's Petition for Attorneys' Fees and Costs
Order Granting Fees and Costs

6.

I HEREBY CERTIFY THAT:

(A)

A copy of this Amended Notice of Appeal has been served upon the Court

Reporter;
(B)

The Clerk of the District Court has been paid the estimated fee for

preparation of the reporter's transcript;
(C)

The estimated fee for preparation of the Clerk's record ($100.00) has been

paid;
(D)

The Appellants' filing fee has been paid; and

(E)

Service has been made upon all parties required to be served pursuant to

Rule 20 of the IRCP.

AMENDED NOTICE OF APPEAL

-3-
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DATED this 6th day of January, 2016.
ROBINSON & TRIBE

By~~-Brent T. Robinson
Attorney for Defendants-Appellants

CERTIFICATE OF SERVICE
I hereby certify that on the 6th day of January, 2016, I caused to be served a true and
correct copy of the foregoing by the method indicated below and addressed to the following:

0

Bradley J. Dixon
GIVENSPURSLEY,LLP
P. 0. Box 2720
Boise, Idaho 83701-2720

U.S. Mail, Postage Prepaid
D Facsimile (208) 388-1300
DE-mail bradleydixon@givenspursley.com
D Special Handling _ _ _ _ __

Court Reporter
Tracy Barksdale
425 Shoshone Street North
Twin Falls, Idaho 83301

0

U.S. Mail, Postage Prepaid
D Facsimile
DE-mail
D Special Handling _ _ _ _ __

ge;~-t? v?_ __
Brent T. Robinson

\

AMENDED NOTICE OF APPEAL

-4-
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL ~:STRICT ~

H~ ii;n

STATE OF IDAHO, IN AND FOR THE COUNTY OF-TVVIN FALLS IEl'UTY
AGSTAR FINANCIAL SERVICES, ACA,

)

SUPREME COURT NO. 43747
CASE NO. CV 2015-2062

)

Plaintiff/Respondent,

)
NOTICE OF BALANCE DUE
ON CLERK'S RECORD

)

w

)
)

GORDON PAVING COMPANY, INC,;
NORTHWEST SAND & GRAVEL, INC.,
BLACKROCK LAND HOLDINGS, LLC
BRANDON HANSEN, an individual
BRIAN HANSEN, an individual,
CAROL HANSEN GPC NEVADA TRUST;
CANYON EQUIPMENT AND TRUCK
SERVICE, INC.; DOE ENTITIES OWNED
BY BRIAN, BRANDON AND
CRAIG HANSEN,
Defendants/Appellants.

)
)
)
)
)
)
)
)
)
)
)
)

TO: APPELLANT OR APPELLANT'S ATTORNEY:
You are hereby notified that the clerk's record previously ordered in the above
matter is finished and the total fee for Appellant is $285.00. November 18, 2015 I
received an estimated payment of $100.00, leaving a balance of $185.00 owing from the
Appellant.
You are further notified that the balance must be paid within 7 days.
DATED this 1ih day of January 12, 2016.
KRISTINA GLASCOCK
C
the District
Court
....

NOTICE OF BALANCE DUE ON CLERK'S RECORD - 1

149

CERTIFICATE OF MAILING

I, Sharie Cooper, hereby certify that on the 15th day of October, 2015, I
caused a true and correct copy of the foregoing Notice of Balance Due on Clerk's
Record to be to be served upon the following persons by email :
Brent Robinson
ROBINSON, TRIBE
615 H Street
P. 0 . Box 396
Rupert, ID 83350
btr@idlawfirm.com
Bradley Dixon
GIVENS PURSLEY, LLP
601 West Bannock Street
P. 0 . Box 2720
Boise, ID 83701-2720
bradleyd ixon@givenspursley.com
Idaho Supreme Court
Attn : Appeals
451 W. State Street
Boise, ID 83720
(supremecourtdocuments@idcourts.net)

NOTICE OF BALANCE DUE ON CLERK'S RECORD - 2

150

IN THE SUPREME COURT OF THE STATE

1

2

AGSTAR FINANCIAL SERVICES, ACA,

3

Plaintiff/Respondent,

)
)
)

vs.

4

Supreme Ct.

)

)

5

6
7
8

9

GORDON PAVING COMPANY, INC.;.
NORTHWEST SAND & GRAVEL, INC.;
BLACKROCK LAND HOLDINGS, LLC;
BRANDON HANSEN, an individual;
CAROL HANSEN GPC NEVADA TRUST;
CRAIG HANSEN GPC NEVADA TRUST;
CANYON EQUIPMENT AND TRUCK
SERVICE, INC.; and DOE ENTITIES
OWNED BY BRIAN, BRANDON, and
CRAIG HANSEN,

12

- -·-M~
CL f.i-. t\

)

-IEPUfY

)
)
)
)
)
)
)
)

)

10
11

--

Twin Fall ~ yNo. CV-2015-2062

)

)

Defendants/Appellants.
)
---------=------To:

THE CLERK OF THE IDAHO SUPREME COURT

13

NOTICE IS HEREBY GIVEN that on January 11, 2016,

I

14

lodged a transcript of 37 pages in length for the

15

above-referenced appeal with the District Court Clerk of Twin

16

Falls County in the Fifth Judicial District.

17

includes:

18
19

The transcript

Motions hearing dated October 19, 2015.
A PDF copy of the transcript will be emailed to

sctfilings@idcourts.net.

20
21
TRACY E. BARKSDALE, RPR, CSR 999
22
23
24

25
1

TRACY E. BARKSDALE, RPR, CSR 999
(208) 736-4039
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Sharie Cooper

1
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From:

su premecou rtdocu ments@idcourts.net

Sent:

Wednesday, January 13, 2016 03 :35 PM
16 JAN I 5 PH/2: li 0
scooper@co.twin -falls.id.us; tba rksdale @co.twin-falls.id.us
43747 - AGSTAR FINANCIAL v. GORDON PAVING (Twin FJJl~-G-\l..2-.0.15.=2.QQ2L_

To:

Subject:

2

CLU- ti

FILED NOTICE OF TRANSCRIPT LODGED - BY T. BARKSDALE (3 7 pages) _.,.,._
~ ~ ~ ---BE UTY

1
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Electronically Filed

1/19/201611.17'08AM
Fifth Judicial District, Twin Falls County
Kristina Glascock, Clerk of the Court
By: Pam Schulz, Deputy Clerk

Brent R. Robinson, ISB No. 1932
W. Reed Cotton, ISB No. 8976
ROBINSON & TRIBE
Attorneys at Law
615 H Street
P.O. Box 396
Rupert, Idaho 83350-0396
Telephone (208) 436-4717
Facsimile (208) 436-6804
btr@idlawfirm.com
wrc@idlawfirm.com

,,

Attorneys for Defendants

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
AGSTAR FINANCIAL SERVICES, ACA,

vs.

)
)
)
)
)

GORDON PAVING COMPANY, INC.,
NORTHWEST SAND & GRAVEL, INC.;
BLACKROCK LAND HOLDINGS, LLC;
BRANDON HANSEN, an individual; BRIAN
HANSEN, an individual; CAROL HANSEN
GPC NEV ADA TRUST; CRAIG HANSEN
GPC NEV ADA TRUST; CANYON
EQUIPMENT AND TRUCK SERVICE, INC.;
and DOE ENTITIES OWNED BY BRIAN,
BRANDON, and CRAIG HANSEN,

)
)
)
)
)
)
)
)
)
)

Plaintiff,

)

Case No. CV 2015-2062

SECOND AMENDED
NOTICE OF APPEAL
(Amended to Include the Amended Final
Judgment entered January 7, 2016)

)

Defendants.
TO:

)

The above-named Plaintiff, AgStar Financial Services , ACA, and its attorney of
record, Bradley J. Dixon
SECOND AMENDED NOTICE IS HEREBY GIVEN THAT:

SECOND AMENDED NOTICE OF APPEAL

- 1153

1.

The above-named Defendants-Appellants, Gordon Paving, Company, Inc.,

Northwest Sand & Gravel, Inc., Blackrock Land Holdings, LLC, Brandon Hansen, Brian Hansen,
Carol Hansen GPC Nevada Trust, Canyon Equipment and Truck Service, Inc., and Doe Entities
Owned by Brian Hansen and Craig Hansen, appeal against the above-named Plaintiff-Respondent,
AgStar Financial Services, ACA, to the Idaho Supreme Court from the decision of the Court
rendered by the Honorable Randy J. Stoker on July 9, 2015, the Final Judgment entered on
October 28, 2015, the Order Granting Fees and Costs on December 18, 2015, and the Amended
Final Judgment entered on January 7, 2016.

2.

That Defendants have a right to appeal to the Idaho Supreme Court from the

aforementioned decisions and the decisions are appealable in accordance with Rule ll(a)(3) I. R.
C.P.
3.

The preliminary issues on appeal which Appellants intend to assert are:

(A)
WHETHER THE COURT ERRED WHEN IT DENIED
THE DEFENDANTS' MOTION TO SET ASIDE DEFAULT
BECAUSE THE COURT DID NOT FIND A MERITORIOUS
DEFENSE AS TO THE GUARANTORS (NOTE THE BALANCE
OF THE CLAIMS PER AGSTAR REQUEST WERE DISMISSED
WITH PREJUDICE
(B)
WHETHER THE COURT ERRED IN THE AWARDING
OF ATTORNEYS' FEES AND COSTS TO PLAINTIFF'S
COUNSEL
(C)
WHETHER THE COURT ERRED WHEN IT ENTERED
ITS AMENDED FINAL JUDGMENT
4.

It is hereby requested that the reporter provide a transcript of the hearing on

October 19, 2015.

SECOND AMENDED NOTICE OF APPEAL

-2-
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5.

Appellant requests that the following documents be included in the clerk's

record in addition to those automatically included under Rule 28 IAR, which includes the petition;
answer; and any orders, opinions or memorandum, to wit:
06/01/2015
06/01/2015
06/26/2015
06/30/2015
07/08/2015
07/08/2015
07/09/2015
07/15/2015
07/15/2015
07/15/2015
07/15/2015
07/15/2015
10/07/2015
10/13/2015
10/13/2015
10/19/2015
10/19/2015
10/28/2015
10/28/2015
11/12/2015
12/18/2015
01/07/2016

Complaint
Notice of Appearance
Notice of Appearance
Notice of Intent to Take Default
Application for Entry of Default
Affidavit in Support of Application
Order
Motion to Dismiss Case
Motion to Set Aside Default
Memorandum in Support of Motion to Set Aside Default
Affidavit of Brent T. Robinson in Support of Motion to
Set Aside Default
Affidavit of W. Reed Cotten in Support of Motion to Set
Aside Default
Plaintiffs Opposition to Defendant's Motion to Set Aside
Default
Plaintiffs Opposition to Defendant's Motion to Dismiss
Affidavit
Court Minutes
Answer
Judgment
Civil Disposition Entered
Plaintiff's Petition for Attorneys' Fees and Costs
Order Granting Fees and Costs
Amended Final Judgment

6.

I HEREBY CERTIFY THAT:

(A)

A copy of this Second Amended Notice of Appeal has been served upon the

Court Reporter;
(B)

The Clerk of the District Court has been paid the estimated fee for

preparation of the reporter's transcript;
(C)

The estimated fee for preparation of the Clerk's record ($100.00) has been

paid;
SECOND AMENDED NOTICE OF APPEAL

-3155

(D)

The Appellants' filing fee has been paid; and

(E)

Service has been made upon all parties required to be served pursuant to

Rule 20 of the IRCP.
DATED this 15th day of January, 2016.
ROBINSON & TRIBE

By:

/S/ BRENT T. ROBINSON

Brent T. Robinson
Attorney for Defendants-Appellants

CERTIFICATE OF SERVICE

I hereby certify that on the 15th day of January, 2016, I caused to be served a true and
correct copy of the foregoing by the method indicated below and addressed to the following:
Bradley J. Dixon
GIVENS PURSLEY, LLP
P. 0. Box 2720
Boise, Idaho 83701-2720

Ill U.S. Mail, Postage Prepaid (on 1/19/16)
D Facsimile (208) 388-1300
DE-mail bradleydixon@givenspursley.com
D Special Handling _ _ _ _ __

Court Reporter
Tracy Barksdale
425 Shoshone Street North
Twin Falls, Idaho 83301

Ill U.S. Mail, Postage Prepaid (on 1/19/16)
D Facsimile
Ill E-mail tbarksdale@co.twin-falls.id.us
D Special Handling _ _ _ _ __
/S/ BRENT T. ROBINSON

Brent T. Robinson

SECOND AMENDED NOTICE OF APPEAL

-4-
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Sharie Cooper
From:
To:

supremecourtdocuments@idcourts.net
Tuesday, January 26, 2016 12:03 PM
r,
SherylGillogly@givenspursley.com; BRADLEYDIXON@GIVENSP~~ ~ ~

Subject:
Attachments:

scooper@co.twin-falls.id.us; JKB@IDLAWFIRM .COM; WRC@l[blf.WFIRM.COM;
BTR@IDLAWFIRM.COM; KERSTIKENNEDY@GIVENSPURSLEY.COM
43747 -AGSTAR FINANCIAL v. GORDON PAVING (Twin Falls CV-2015-2062~
43747 SECOND ANOA.pdf

Sent:

Pf1 4: 3 ~
CU rt,
IEFUTY

01-21-16: FILED AMENDED NOTICE OF APPEAL (to include the Amended Final Judgment entered 01-0716) - PLEASE SEE ATTACHMENT.

1
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Sharie Cooper

.....
. r ·•
' \,.t ,...: ~
I

1 ., ,
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From:

supremecourtdocuments@idcourts.net

Sent:

Tuesday,January26, 201611 :30AM
tUl6 JAN 26 PH 4: 39
scooper@co.twin-falls.id.us; BTR@IDLAWFIRM.COM;
KERSTIKENNEDY@GIVENSPURSLEY.COM; BRADLEYDIXON@ (;l)fENSPURSJ..EY...CQ~
,.
SherylGillogly@givenspursley.com; WRC@IDLAWFIRM .COM; JKB@IDLAWFIRM.Corl,,t '' 1 1
43747 - AGSTAR FINANCIAL v. GORDON PAVING (Twin Falls CV-2015-2062) ~HE~UTY
43747 ANOA.pdf

To:

Subject:
Attachments:

01 -12-16: FILED AMENDED NOTICE OF APPEAL (documents, transcript & reporter identified).
*NOTE* balance due ($185.00) for preparation of the Clerk's Record was paid on 01-25-16.

1
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
AGSTAR FINANCIAL SERVICES, ACA,

)
)

Plaintiff/Respondent,

SUPREME COURT NO. 43747
CASE NO. CV 2015-2062

)
)

w

)

CLERK'S CERTIFICATE

)

GORDON PAVING COMPANY, INC, ;
NORTHWEST SAND & GRAVEL, INC. ,
BLACKROCK LAND HOLDINGS, LLC
BRANDON HANSEN, an individual
BRIAN HANSEN, an individual,
CAROL HANSEN GPC NEVADA TRUST;
CANYON EQUIPMENT AND TRUCK
SERVICE, INC.; DOE ENTITIES OWNED
BY BRIAN, BRANDON AND
CRAIG HANSEN ,
Defendants/Appellants.

)
)
)
)
)
)
)
)
)
)
)
)

I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial
District of the State of Idaho, in and for the County of Twin Falls, do hereby certify that the
foregoing CLERK'S RECORD on Appeal in this cause was compiled and bound under my
direction and is a true, correct and complete Record of the pleadings and documents
requested by Appellate Rule 28.
I do further certify that there are no exhibits, offered or admitted in the
above-entitled cause.
WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 1ih day of January, 2016.

CLERK 'S CERTIFICATE
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
AGSTAR FINANCIAL SERVICES, ACA,

)

Plaintiff/Respondent,

)

)
)

w

)

GORDON PAVING COMPANY, INC,;
NORTHWEST SAND & GRAVEL, INC.,
BLACKROCK LAND HOLDINGS, LLC
BRANDON HANSEN, an individual
BRIAN HANSEN, an individual,
CAROL HANSEN GPC NEVADA TRUST;
CANYON EQUIPMENT AND TRUCK
SERVICE, INC.; DOE ENTITIES OWNED
BY BRIAN, BRANDON AND
CRAIG HANSEN,

)
)
)
)
)
)
)
)
)
)

SUPREME COURT NO. 43747
CASE NO. CV 2015-2062
CERTIFICATE OF SERVICE

)

)
Defendants/Appellants.

)

I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial District
of the State of Idaho, in and for the County of Twin Falls, do hereby certify that I have
personally served or mailed, by United States Mail, one copy of the CLERK'S RECORD
and REPORTER'S TRANSCRIPTS to each of the Attorneys of Record in this cause as
follows :
Brent Robinson
ROBINSON , TRIBE
615 H Street
P. 0 . Box 396
Rupert, ID 83350

Bradley Dixon
GIVENS PURSLEY, LLP
601 West Bannock Street
P. 0. Box 2720
Boise, ID 83701-2720

In WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said Court
this ~

day of January , 2016.

J~

Certificate of Service

1

160

